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tiFFany lashun sanders, petitioner v. coMMissioner 
oF internal revenue, respondent

Docket No. 15143-22. Filed November 2, 2023.

R issued a notice of deficiency to P.  P filed her Petition with 
this Court three days after the expiration of the 90-day period, 
as extended by I.R.C. § 7503, to file a petition disputing the 
notice of deficiency under I.R.C. § 6213(a).  R moved to dismiss 
this case for lack of jurisdiction.  Any appeal of our decision 
by P would presumptively lie in the U.S. Court of Appeals for 
the Fourth Circuit, which has not yet issued a precedential, 
published opinion as to whether the 90-day deadline in I.R.C. 
§ 6213(a) is jurisdictional.  Held: The 90-day deadline for filing 
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petitions with this Court in deficiency cases is jurisdictional.  
Held, further, the Petition in this case was untimely filed, and 
we will dismiss the case for lack of jurisdiction.

Tiffany Lashun Sanders, pro se.
Victoria E. Cvek and Nancy M. Gilmore, for respondent.

OPINION

nega, Judge:  The sole issue for decision is whether the 
Court should alter its longstanding view that the 90-day dead-
line in section 6213(a)1 for filing a petition in a deficiency case 
is jurisdictional in a case presumptively appealable to the U.S. 
Court of Appeals for the Fourth Circuit—a court that has not 
yet issued a precedential decision on the issue.  We reaffirm 
our prior holding in Hallmark Research Collective v. Commis-
sioner, 159 T.C. 126 (2022), and once again conclude that the 
90-day deadline is jurisdictional.

Background

On March 21, 2022, respondent issued to petitioner a 
notice of deficiency for tax year 2018.  The notice of deficiency 
indicated that the “[l]ast day to petition Tax Court” was June 
21, 2022.  Petitioner mailed a Petition to this Court via U.S. 
Postal Service (USPS) Priority Mail, disputing respondent’s 
determination; the envelope containing the Petition bore a 
USPS postmark of June 23, 2022.  The Petition was delivered 
to the Court on June 24, 2022.  When the Petition was filed, 
petitioner resided in Maryland.

Respondent filed a Motion to Dismiss for Lack of Jurisdic-
tion (Motion), on the grounds that the Petition was not timely 
filed within the 90-day period under section 6213(a).  In his 
Motion, respondent represented that petitioner does not ob-
ject to the granting of the Motion.

1  Unless otherwise indicated, statutory references are to the Internal 
Revenue Code, Title 26 U.S.C. (Code), in effect at all relevant times, regula-
tion references are to the Code of Federal Regulations, Title 26 (Treas. Reg.), 
in effect at all relevant times, and Rule references are to the Tax Court 
Rules of Practice and Procedure.
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Discussion

I. Timeliness of the Petition

Respondent has produced a USPS Form 3877, Firm Mailing 
Book For Accountable Mail, with a date stamp of March 21, 
2022, petitioner’s name and address, and a certified mailing 
number that matches the number on the notice of deficiency.  
Accordingly, we find that the notice of deficiency issued to 
petitioner was mailed to her last known address on March 
21, 2022.  Pursuant to section 6213(a), the 90-day period for 
petitioner to file a petition with this Court disputing the no-
tice of deficiency expired on June 19, 2022.  June 19, 2022, 
was a Sunday, and the following Monday was a legal holiday, 
which meant that a petition mailed or filed by petitioner on 
June 21, 2022, would have been considered timely.  See § 7503 
(providing that, for deadlines falling on a Saturday, Sunday, 
or legal holiday, an act “shall be considered timely if it is per-
formed on the next succeeding day which is not a Saturday, 
Sunday, or a legal holiday”); § 6213(a).  Further, the notice of 
deficiency bears a “[l]ast day to petition Tax Court” date of 
June 21, 2022, which thus constituted a safe harbor for any 
mailing or filing of a petition on that date by petitioner.  See 
§ 6213(a) (last sentence).  We find that June 21, 2022, was the 
last day on which petitioner could have timely mailed or filed 
a petition with this Court.

Under section 7502(a), a petition required to be filed within 
the 90-day period but delivered to the Court outside that 
period will generally, if (1) sent via USPS (or a designated 
delivery service) (2) in a properly addressed envelope (3) bear-
ing a postmark date that falls within the 90-day period, be 
deemed to have been delivered to this Court (and thus filed) 
on the postmark date.  See Guralnik v. Commissioner, 146 T.C. 
230, 238 (2016); see also Pond v. United States, 69 F.4th 155, 
162–63 (4th Cir. 2023); Hull v. United States, 146 F.3d 235, 
239 (4th Cir. 1998).  The envelope in which the Petition was 
conveyed via USPS Priority Mail to this Court bore a post-
mark of June 23, 2022, which means that section 7502(a) is 
inapplicable.  See § 7502(a)(2); Treas. Reg. § 301.7502-1(a); see 
also, e.g., Malekzad v. Commissioner, 76 T.C. 963, 966 (1981) 
(“[T]o come within the terms of section 7502, the petition 
must have been timely mailed on or before the last date for 
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filing.”).  Accordingly, the Petition was untimely filed with the 
Court on June 24, 2022, the date of delivery.  See, e.g., Nutt v. 
Commissioner,  160 T.C. 470, 473 (2023) (“Where section 7502 
does not apply, ‘we must look to the date the “petition” was 
actually received and filed by the Court to determine whether 
it was timely filed.’ ” (quoting Cassell v. Commissioner, 72 T.C. 
313, 319 (1979))).  We now turn to the question of what effect 
petitioner’s untimely filing has upon our jurisdiction.

II. Jurisdiction

We have an independent obligation to assure ourselves of 
our jurisdiction, regardless of the positions taken by the par-
ties in a particular case.  See, e.g., Charlotte’s Off. Boutique, 
Inc. v. Commissioner, 121 T.C. 89, 102 (2003), supplemented 
by T.C. Memo. 2004-43, aff ’d, 425 F.3d 1203 (9th Cir. 2005).  
This Court is a court of limited jurisdiction and may exercise 
jurisdiction only to the extent provided by Congress.  Naftel v. 
Commissioner, 85 T.C. 527, 529 (1985).  Almost a century ago, 
Congress created our predecessor, the Board of Tax Appeals 
(BTA), as a prepayment forum for taxpayers.  See Revenue 
Act of 1924, ch. 234, § 900(a), 43 Stat. 253, 336.  To challenge 
a deficiency determined by the Commissioner, a taxpayer was 
required to file an appeal with the BTA “[w]ithin 60 days after 
such notice [of deficiency] is mailed” or else “the deficiency of 
which the taxpayer has been notified shall be assessed.”  Id. 
§ 274(a), (c), 43 Stat. at 297.  From the start, the BTA char-
acterized the deadline for disputing a notice of deficiency as 
jurisdictional, see, e.g., Satovsky v. Commissioner, 1 B.T.A. 22, 
24 (1924), and appellate courts followed suit, see, e.g., Edward 
Barron Estate Co. v. Commissioner, 93 F.2d 751, 753–54 (9th 
Cir. 1937), aff ’g 34 B.T.A. 1256 (1936); Cont’l Petroleum Co. 
v. United States, 87 F.2d 91, 94 (10th Cir. 1936); Poynor v. 
Commissioner, 81 F.2d 521, 522 (5th Cir. 1936); Lewis-Hall 
Iron Works v. Blair, 23 F.2d 972, 974 (D.C. Cir. 1928), aff ’g 
5 B.T.A. 1298 (1926).  Over the years, Congress has tinkered 
with the text and mechanics of what is now section 6213(a) 
(for instance, extending the original 60-day period to 90 days, 
see Revenue Act of 1934, ch. 277, § 501, 48 Stat. 680, 755) 
but has not amended the text so as to expressly disturb the 
courts’ settled interpretation of the 90-day deadline as a ju-
risdictional requirement.  See Hallmark, 159 T.C. at 153–63 



116 161 UNITED STATES TAX COURT REPORTS (112)

(tracing the history of section 6213 against the backdrop of 
judicial decisions interpreting the deficiency deadline as juris-
dictional); see also Organic Cannabis Found., LLC v. Commis-
sioner, 962 F.3d 1082, 1095 (9th Cir. 2020).

In recent years the Supreme Court has “endeavored ‘to 
bring some discipline’ ” to the judicial treatment of procedural 
requirements as “jurisdictional.”  MOAC Mall Holdings LLC 
v. Transform Holdco LLC, 598 U.S. 288, 298 (2023) (quoting 
Henderson ex rel. Henderson v. Shinseki, 562 U.S. 428, 435 
(2022)).  That effort has taken the form of a clear statement 
substantive canon of construction, which directs that a statu-
tory requirement should be interpreted as jurisdictional “only 
. . . if Congress ‘clearly states’ as much,” by way of statutory 
text, context, and history.  Id. (quoting Boechler, P.C. v. Com-
missioner, 142 S. Ct. 1493, 1497 (2022)); see United States v. 
Kwai Fun Wong, 575 U.S. 402, 410 (2015) (“[T]raditional tools 
of statutory construction must plainly show that Congress 
imbued a procedural bar with jurisdictional consequences.”); 
Sebelius v. Auburn Reg’l Med. Ctr., 568 U.S. 145, 153–54 
(2013) (“We consider ‘context, including this Court’s interpre-
tations of similar provisions in many years past,’ as probative 
of whether Congress intended a particular provision to rank 
as jurisdictional.” (quoting Reed Elsevier, Inc. v. Muchnick, 559 
U.S. 154, 168 (2010))).

In Boechler, P.C. v. Commissioner, 142 S. Ct. 1493 (2022), 
the Supreme Court considered section 6330(d)(1), which pro-
vides a 30-day period for filing a petition with this Court 
to dispute a collection due process notice of determination 
relating to a proposed levy.  The Supreme Court held that the 
30-day period was a nonjurisdictional claims processing rule, 
reasoning that the provision lacked any clear textual or con-
textual statement that the 30-day period was jurisdictional.  
Boechler, P.C. v. Commissioner, 142 S. Ct. at 1498, 1501.

In the wake of Boechler we revisited our longstanding prec-
edents on the jurisdictional nature of the 90-day deadline in 
section 6213(a).  In Hallmark, this Court reaffirmed those 
precedents and held, based on the text, context, and history 
of section 6213(a), that the 90-day deadline is jurisdictional.  
See Hallmark, 159 T.C. at 166.  After canvassing nearly a cen-
tury of applicable appellate precedents, the Court also noted 
that the U.S. Courts of Appeals for the First and Fourth Cir-



(112) SANDERS v. COMMISSIONER 117

cuits had to date not issued published, precedential opinions 
expressly concluding that the 90-day deficiency deadline was 
or was not jurisdictional.  Id. at 162 n.31.

More recently, the U.S. Court of Appeals for the Third Circuit 
has issued an opinion that is in direct conflict with Hallmark.  
In Culp v. Commissioner, 75 F.4th 196, 205 (3d Cir. 2023), the 
Third Circuit held that the 90-day deadline in section 6213(a) 
is nonjurisdictional.  The Third Circuit reasoned that the text 
of that section lacks a clear link between the 90-day deadline 
and the Court’s jurisdiction.  Culp v. Commissioner, 75 F.4th at 
201–02.  The Third Circuit also found unconvincing the Com-
missioner’s invocation of section 7459(d),2 characterizing the 
possibility of dismissals for late filing having later preclusive 
effect in refund suits as a “theoretical possibility [that] seems 
seldom, if ever, to occur.” 3  Culp v. Commissioner, 75 F.4th 
at 202.  The Third Circuit also succinctly rejected “the Com-
missioner’s argument that relevant historical treatment (that 
is, our precedent) compels us to treat § 6213(a)’s deadline as 
jurisdictional” by observing that “[t]his is the first published 
opinion to address squarely whether § 6213(a)’s deadline for 
redetermination petitions is jurisdictional, and we hold it is 
not.”  Id.  Because it stated that the “relevant historical treat-
ment” consists only of “our [Third Circuit] precedent,” it seems 
that the Third Circuit considered stare decisis to be the doc-

2  Section 7459(d) provides that a nonjurisdictional dismissal of a defi-
ciency case by this Court will generally be “the functional equivalent of a 
merits decision sustaining the determination of the deficiency.”  Hallmark, 
159 T.C. at 144.

3  Neither the parties nor amicus in Culp appear to have raised the (pos-
sibly more likely to occur) prospect that a nonjurisdictional late filing dis-
missal under section 7459(d) would also generally preclude a taxpayer from 
disputing a proof of claim by the Commissioner as to that tax year in a 
later bankruptcy proceeding.  See 11 U.S.C. § 505(a)(2)(A); Baker v. Internal 
Revenue Service (In re Baker), 74 F.3d 906, 909 (9th Cir. 1996) (“A case not 
tried on the merits can nonetheless be ‘adjudicated’ within the meaning of 
[11 U.S.C. § 505(a)(2)(A)].”); Allison v. United States (In re Allison), 232 B.R. 
195, 199, 202 (Bankr. D. Mont. 1998) (concluding that bankruptcy court 
lacked jurisdiction to redetermine liability for tax year for which Tax Court 
had previously issued nonjurisdictional dismissal); In re Jackson, 189 B.R. 
206, 212 (Bankr. M.D. Ala. 1994) (observing that final decisions in Tax Court 
were res judicata in later bankruptcy proceeding, despite fact that some 
decisions “went against debtors by default”).
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trine underlying this argument and did not hold stare decisis 
to be applicable.4

The Tax Court does adhere to the doctrine of stare decisis 
and thus affords precedential weight to its prior reviewed and 
division opinions.  See Analog Devices, Inc. & Subs. v. Com-
missioner, 147 T.C. 429, 443 (2016).  Because of our nation-
wide jurisdiction, the Court takes seriously its obligation to 
facilitate uniformity in the tax law.  See Bankers Union Life 
Ins. Co. v. Commissioner, 62 T.C. 661, 675 (1974).  When one 
of our decisions is reversed by an appellate court, the Court 
will “thoroughly reconsider the problem in the light of the 
reasoning of the reversing appellate court and, if convinced 
thereby, . . . follow the higher court.”  Lawrence v. Commis-
sioner, 27 T.C. 713, 716–17 (1957), rev’d on other grounds, 
258 F.2d 562 (9th Cir. 1958); see, e.g., Tice v. Commissioner, 
160 T.C. 424, 433–34 (2023).  But if the Court remains con-
vinced that our original decision was right, the proper course 
is to “follow [our] own honest beliefs until the Supreme Court 
decides the point” and thus continue to apply our own prec-
edent.  Lawrence, 27 T.C. at 717–18.  Our decision in Golsen 
v. Commissioner, 54 T.C. 742 (1970), aff ’d, 445 F.2d 985 (10th 
Cir. 1971), created “a narrow exception” to this approach.  Lar-
das v. Commissioner, 99 T.C. 490, 494 (1992).  In a given case, 
when a “squarely [o]n point” decision of the appellate court 
to which an appeal would lie contradicts our own precedent, 
we will follow the appellate court’s decision.  Golsen, 54 T.C. 
at 757.  To do otherwise would be “futile and wasteful,” given 
the inevitable reversal by the appellate court.  Lardas, 99 T.C. 
at 495.  Where we are not constrained by precedent of the 
pertinent court of appeals, we follow stare decisis and apply 
our own precedent.

But stare decisis was not the principal ground for our deci-
sion in Hallmark—notwithstanding the impressive century of 
precedent.  Rather, the principal ground of our decision was the 
“prior-construction canon,” which is a principle distinct from 
stare decisis.  Hallmark cited, inter alia, Bragdon v. Abbott, 

4  See Nationwide Ins. Co. of Columbus, Ohio v. Patterson, 953 F.2d 44, 
46 (3d Cir. 1991) (“Ordinarily, a panel of this court is bound to follow the 
holdings of published opinions of prior panels of this court . . . .” (emphasis 
added)); 18 James Wm. Moore et al., Moore’s Federal Practice § 134.02[1][c] 
(3d ed. 2023) (“The published decision of a panel of a court of appeals is a 
decision of the court and carries the weight of stare decisis.”).
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524 U.S. 624, 645 (1998), which observed an “unwavering line 
of administrative and judicial interpretation” (which included 
no Supreme Court opinions) and held: “[W]hen administrative 
and judicial interpretations have settled the meaning of an 
existing statutory provision, repetition of the same language 
in a new statute indicates, as a general matter, the intent to 
incorporate its administrative and judicial interpretations as 
well.”  Hallmark, 159 T.C. at 154.  Stare decisis involves def-
erence to the judicial process and to court opinions per se; but 
the prior-construction canon—which the Third Circuit did not 
address in Culp—involves deference to the legislative func-
tion and to Congress’s presumed or expressed intention when, 
in amending and reenacting a statute, it leaves unchanged 
the statutory text that the courts have consistently construed.

In Hallmark, 159 T.C. at 153–63, we chronicled over 70 years 
of legislation directly or indirectly affecting section 6213, after 
this Court and others had already held that provision or its 
predecessor to be jurisdictional.  Even as recently as 2021, 
Congress continued to modify the Code with the understand-
ing that section 6213(a) provided a jurisdictional time limit to 
file a petition.  See Infrastructure Investment and Jobs Act, 
Pub. L. No. 117-58, § 80503, 135 Stat. 429, 1336 (2021).  It 
was in that year that Congress amended section 7451 to add 
a new subsection (b), extending the deadline for petitions, and 
only petitions, if a filing location is inaccessible or otherwise 
unavailable.  § 7451(b)(1); see also Sanders v. Commissioner, 
160 T.C. 563, 571 (2023).  The repeated congressional actions 
that were predicated on section 6213(a) providing a jurisdic-
tional time limit for filing a petition counsel in favor of con-
struing section 6213(a) to provide a jurisdictional deadline.

This case is presumptively appealable to the Fourth Circuit, 
see § 7482(b)(1), and thus the Third Circuit’s opinion in Culp 
does not trigger application of the Golsen rule here.  After 
thoroughly considering the Third Circuit’s reasoning in Culp, 
we reaffirm Hallmark and will continue to treat the 90-day 
deficiency deadline as jurisdictional in cases appealable out-
side the Third Circuit, including in cases appealable to the 
First and Fourth Circuits.  In Hallmark the Court compre-
hensively reviewed the text, context, and history of section 
6213(a) and addressed the points later raised by the Third 
Circuit in reaching its conclusion in Culp.  Nothing in the 
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Third Circuit’s reasoning in Culp causes us to abandon or 
otherwise modify our application of the traditional tools of 
statutory construction or our holding as to the jurisdictional 
nature of the 90-day deficiency deadline.

With due respect for the differing views expressed in Culp, 
we continue to believe in the correctness of the conclusion we 
reached in Hallmark, which accords with an unbroken line of 
decisions reaching back to 1924.  We will grant respondent’s 
Motion and dismiss this case for lack of jurisdiction. 

To reflect the foregoing, 

An order of dismissal for lack of jurisdiction will be entered.

Reviewed by the Court. 
Kerrigan, Buch, pugh, ashFord, urda, copeland, toro, 

greaves, and Marshall, JJ., agree with this opinion of the 
Court.

Jones, J., concurs in the result.
Foley and Weiler, JJ., dissent.

Buch, J., concurring: I agree with the opinion of the Court 
but write separately to respond to the dissent, which argues 
that the 90-day deadline of section 6213(a) is not jurisdic-
tional. Citing Boechler, P.C. v. Commissioner, 142 S. Ct. 1493, 
1499 (2022), the dissent maintains that the 90-day deadline 
of section 6213(a) does not satisfy the “clear-statement rule,” 
under which “the jurisdictional condition must be just that: 
clear.” But the dissent, relying on Culp v. Commissioner, 75 
F.4th 196 (3d Cir. 2023), does not consider much of the infor-
mation that the Supreme Court requires us to consider when 
determining whether Congress has made a clear statement.

The clear statement rule begins with the statutory text. 
But it doesn’t end there. As the Court stated in Reed Else-
vier, Inc. v. Muchnick, 559 U.S. 154, 166 (2010) (quoting Zipes 
v. Trans World Airlines, Inc., 455 U.S. 385, 395 (1982)), “the 
jurisdictional analysis must focus on the ‘legal character’ of 
the requirement, . . . which we discerned by looking to the 
condition’s text, context, and relevant historical treatment.” 
Accord Musacchio v. United States, 577 U.S. 237, 246 (2016) 
(unanimous opinion) (“ To determine whether Congress has 
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made the necessary clear statement, we examine the ‘text, 
context, and relevant historical treatment’ . . . .” (quoting Reed 
Elsevier, 559 U.S. at 166)). For the petition filing deadline of 
section 6213(a), the text, context, and historical treatment all 
point to the jurisdictional nature of that deadline. We address 
each of these items in turn.

I. Statutory text

The opinion of the Court, and the Court more extensively 
in our recent opinion in Hallmark Research Collective v. Com-
missioner, 159 T.C. 126, 153–54 (2022), sets forth the many 
textual indications demonstrating that this deadline is juris-
dictional. But one point in particular warrants repeating: To 
evaluate the statutory text, one consults the traditional tools 
of statutory construction to see whether “Congress imbued 
a procedural bar with jurisdictional consequences.” United 
States v. Kwai Fun Wong, 575 U.S. 402, 410 (2015). Or, as Jus-
tice Jackson recently put it, “ ‘[t]raditional tools of statutory 
construction’ can reveal a clear statement.” MOAC Mall Hold-
ings LLC v. Transform Holdco LLC, 598 U.S. 288, 298 (2023) 
(quoting Boechler, P.C. v. Commissioner, 142 S. Ct. at 1497).

One such tool is the prior-construction canon. See 
op. Ct. p. 118. Using this tool, we must construe the text of sec-
tion 6213(a) in the light of the 99-year history of congressional 
reenactments confirming unanimous decisions of the courts of 
appeals. See, e.g., Franks v. Bowman Transp. Co., 424 U.S. 747, 
771 (1976) (“ This justification for denying class-based relief in 
Title VII suits has been unanimously rejected by the courts of 
appeals, and Congress ratified that construction by the 1972 
amendments.”); Albemarle Paper Co. v. Moody, 422 U.S. 405, 
414 n.8 (1975) (“The Courts of Appeals that have confronted 
the issue are unanimous in recognizing that backpay may be 
awarded on a class basis under Title VII without exhaustion 
of administrative procedures by the unnamed class members. 
The Congress plainly ratified this construction of the Act in 
the course of enacting the Equal Employment Opportunity 
Act of 1972, Pub. L. 92-261, 86 Stat. 103.” (citations omitted)). 
The prior-construction canon (addressed in neither the dis-
sent nor Culp) is one of the principal points of our opinion 
in Hallmark, 159 T.C. at 153–54, which thoroughly recounts 
the reenactments of and amendments to section 6213(a). It 
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was through those reenactments and amendments that Con-
gress ratified the unanimous jurisdictional construction by 
this Court and the courts of appeals, all of which stated that 
the 90-day rule is a jurisdictional requirement to bringing a 
deficiency case in the Tax Court.

II. Jurisdictional context 

In determining whether the 90-day rule is jurisdictional, 
we are not confined to the first sentence of section 6213(a). 
Rather, we also consider its context within the Internal Reve-
nue Code (not mentioned in the dissent and given short shrift 
in Culp). The relevant context plainly favors a jurisdictional 
interpretation.

A. The fourth sentence of section 6213(a)

The fourth sentence of section 6213(a) expressly addresses 
the Tax Court’s jurisdiction. The dissent acknowledges this 
but discounts its significance because it “is removed from 
and not tied to the 90-day deadline in the first sentence.” See 
dissenting op. p. 129. For the reasons we stated in Hallmark, 
159 T.C. at 141–42, this provision illuminates the jurisdic-
tional character of the deadline in the first sentence. But the 
context of the 90-day deadline includes more than just that 
one section of the Code.

B. The preclusive effect of section 7459(d)

The context of section 6213(a) also includes section 7459(d), 
which we discussed in Hallmark, 159 T.C. at 143–53. This pro-
vision is not addressed in the dissent but is discussed in Culp 
v. Commissioner, 75 F.4th at 202, in which the Third Circuit 
(acknowledging the effect of section 7459(d)) observed that 
if the 90-day deadline “is not jurisdictional, and a taxpayer’s 
redetermination petition is dismissed for untimeliness, [then] 
the assessed amount would have preclusive effect in a refund 
suit under 26 U.S.C. § 7422. See 26 U.S.C. § 7459(d).”

The Third Circuit discounted the significance of this statu-
tory context because it had been led to believe that the pre-
clusive effect is rarely implicated. Citing an amicus, it sug-
gested that the preclusive effect of section 7459(d) is a mere 
“theoretical possibility [that] seems seldom, if ever, to occur, 



(112) SANDERS v. COMMISSIONER 123

see Center for Taxpayer Rights Amicus Br. at 14–16, and 
therefore does not move the needle.” Culp v. Commissioner, 
75 F.4th at 202. But taking this narrow view of the preclusive 
effect of section 7459(d) is misplaced for at least two reasons: 
It is contrary to congressional action and it dramatically un-
derrepresents the frequency with which the preclusive effect 
of section 7459(d) is implicated.

1. Congressional action

The court’s speculation in Culp about how often the statute 
may yield a potential outcome is not appropriate for analysis 
under the clear statement rule; our focus is more properly 
directed at the text Congress enacted. Four years after estab-
lishing the Board of Tax Appeals (our predecessor) and giving 
it jurisdiction to redetermine tax deficiencies when petitioned 
within 90 days of a notice of deficiency, Congress enacted sec-
tion 7459(d) for the express purpose of preventing preclusion 
when a case was dismissed for lack of jurisdiction. See Rev-
enue Act of 1928, ch. 852, § 601, 45 Stat. 791, 871–72. It did 
so in the light of the conspicuous jurisdictional dismissals of 
untimely petitions by the Board of Tax Appeals. See Hallmark, 
159 T.C. at 148–53.

This interplay between sections 7459(d) and 6213(a) sheds 
light on the overall operation of the deficiency system that 
Congress constructed. Regardless of how many refund cases 
section 7459(d) preserves, it operates to give preclusive effect 
to Tax Court decisions only where the Tax Court has been 
given the power to adjudicate. If as a result of being untimely 
filed a case falls outside of the Tax Court’s power to grant re-
lief, Congress intended that taxpayers not be precluded from 
seeking relief elsewhere. In so doing, it characterized the rel-
evant defect as a “lack of jurisdiction.” § 7459(d).

2. Instances other than denial of refund claims

Moreover, the preclusive effect of section 7459(d) is impli-
cated in far more than refund suits. Culp characterizes the 
preclusive effect as arising “only if a taxpayer files a late pe-
tition for redetermination of a deficiency, the Tax Court dis-
misses his or her petition, the taxpayer then pays the disputed 
deficiency, files for a refund, gets denied, and then sues in 
federal court challenging the denial.” Culp v. Commissioner, 
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75 F.4th at 202. But there are at least three more common 
scenarios that the Culp opinion did not consider.

Before we discuss the specific scenarios, it is important to 
consider that, by design, barriers to entry to the Tax Court are 
low. Taxpayers represent themselves in roughly 80% of Tax 
Court cases. Even a corporation can represent itself through 
an authorized officer. Rule 24(b)(1)(B). The Tax Court hears 
cases in the taxpayer’s locale, traveling to over 70 cities around 
the country, and allows for remote trials. A taxpayer’s oppos-
ing counsel is a lawyer from a local office of the IRS Office 
of Chief Counsel, someone with whom the taxpayer may well 
have interacted during an administrative examination or ap-
peal. The Tax Court’s opinions and orders are all available to 
research for free online without creating an account. The fee 
to file a petition is $60.

By contrast, and in addition to the requirement to pay the 
liability in full, see Flora v. United States, 362 U.S. 145, 177 
(1960), the barriers to a refund suit are significantly higher 
than those to a prepayment suit in the Tax Court. Tax cases 
brought in a federal district court are generally assigned to 
a Department of Justice lawyer in the Tax Division in Wash-
ington, DC. PACER, the online system that provides public 
access to records of most federal courts, requires a user to 
create an account and to pay to view opinions and orders. The 
fee to file a complaint in federal district court is more than 
five times that of the fee to file a petition in the Tax Court.

With these differences, it is unsurprising that, in fis-
cal year 2022, 98% of tax cases were brought in the 
Tax Court. Keith Fogg, Where Have All the Judges Gone 
(and Other Information from the ABA May Meeting) 
Part 2, Tax Notes (June 2, 2023), https://www.taxnotes.com/ 
procedurally-taxing/where-have-all- judges-gone-and 
-other-information-aba-may-meeting-part-2/2023/06/02/ 
7h637 (citing IRS Off. of Chief Couns., FY 2023 Q2 Report 
to the American Bar Association). Most of these cases are 
brought by individuals who are neither tax experts nor expe-
rienced litigators, appearing without the benefit of represen-
tation. One can understand such individuals’ believing, on the 
basis of our Court’s low barriers to entry, that they have little 
to lose by filing a petition, just as Congress intended.
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The jurisdictional text in section 7459(d) is the mechanism 
Congress chose to protect these individuals. It ensures that 
those who file an untimely petition with the Tax Court, and 
thus have their petitions dismissed for lack of jurisdiction 
without a hearing on the merits, still have options available 
to them for resolving their disputes with the IRS. Only one of 
those options is a refund suit and, as noted above, the other 
scenarios are considerably more common. 

The first and most likely scenario is audit reconsideration. 
The amicus brought the paucity of refund suits to the at-
tention of the Third Circuit. But unlike refund suits, which 
necessitate the taxpayer’s having paid the liability in full, 
audit reconsideration is available when the liability remains 
unpaid. See Internal Revenue Manual (IRM) 4.13.1.2(1) (Dec. 
16, 2015) (“An audit reconsideration is the process the IRS 
uses to reevaluate the results of a prior audit where addi-
tional tax was assessed and remains unpaid . . . .”). If the 
dismissal of untimely petitions is not treated as jurisdictional, 
however, the taxpayer who files an untimely petition would 
be precluded from audit reconsideration. This is because the 
IRM instructs that audit reconsideration is barred by a final 
decision other than a dismissal for lack of jurisdiction. See 
IRM 4.13.1.8(1) (Dec. 16, 2015) (“A request for reconsideration 
will not be considered if . . . the United States Tax Court 
has entered a decision that has become final . . . . A case 
dismissed by a court for lack of jurisdiction can be reconsid-
ered if the conditions for acceptance are met.”); see also IRM 
4.119.4.24.1(3)(b.) (Aug. 26, 2021) (“If the decision indicates 
that the case was closed with finality (including dismissals 
for lack of prosecution), issue Letter 916C to the taxpayer 
denying the reconsideration.”).

The dismissal of untimely petitions for lack of jurisdiction 
allows taxpayers to seek audit reconsideration by the IRS only 
because the preclusive effect of section 7459(d) does not apply. 
If an untimely petition is dismissed for lack of jurisdiction, 
then no Tax Court decision precludes the taxpayer’s request-
ing audit reconsideration. But if the petition is disposed of by 
a preclusive decision (as would occur if the section 6213(a) 
petition period is not treated as jurisdictional), then the lia-
bility will have been conclusively determined.
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In those instances in which someone is able to pay the lia-
bility and seek a refund, a second scenario arises: the refund’s 
being granted at the administrative level. The amicus did not 
direct the Third Circuit to data on how many refund claims 
are granted. This would arise in instances in which, after 
the jurisdictional dismissal of a deficiency case, the taxpayer 
pays the liability, and the IRS entertains a refund claim and 
grants a refund. The granting of a refund after dismissal is 
made possible by the “lack of jurisdiction” exception in section 
7459(d). It is precisely because the Tax Court and the IRS 
have treated the 90-day deadline as jurisdictional that such 
a refund might be granted.1 And a refund suit can only arise 
after an administrative refund is requested and denied.

The third scenario is bankruptcy, where the preclusive effect 
of section 7459(d) can prevent taxpayers from disputing tax 
liabilities. See op. Ct. p. 117 & n.3.

While highlighting the relatively few refund suits that are 
filed, the amicus in Culp failed to present the court with the 
far-reaching consequences of treating the deadline for filing 
a petition as nonjurisdictional. To combine the scenarios set 
forth above, any taxpayer who files an untimely petition and 
is found ineligible for equitable tolling would be precluded 
from not only a refund suit, but also from audit reconsid-
eration, from receiving an administrative refund, and from 
challenging the liability in bankruptcy. Treating the petition 
filing deadline as nonjurisdictional would prevent or deter 
far more taxpayers from disputing their tax liabilities than 
the amicus suggested. And recognizing that section 6213(a) is 
jurisdictional, Congress adopted section 7459(d) specifically to 
prevent this outcome.

1  As an aside, it is worth noting that those taxpayers who cannot pay 
their liability would likely be precluded from challenging that liability when 
the IRS undertakes to collect it. In 1998, Congress added sections 6320 
and 6330 to the Internal Revenue Code to provide taxpayers the right to 
challenge IRS collection actions in the Tax Court. Internal Revenue Service 
Restructuring and Reform Act of 1998, Pub. L. No. 105-206, § 3401, 112 
Stat. 685, 746. In creating this new right, Congress also enabled taxpayers 
to challenge the underlying liability, but only if they “did not otherwise 
have an opportunity to dispute such tax liability.” § 6330(c)(2)(B). Having 
received a notice of deficiency, the taxpayer who files an untimely petition 
cannot later challenge the liability in a collection case. While this is true 
even with a jurisdictional dismissal, a jurisdictional dismissal leaves open 
other avenues such as audit reconsideration and refund claims.
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III. Historical treatment 

In discerning whether the 90-day petition period is a juris-
dictional limit, courts must consider the relevant historical 
treatment of this provision. As previously discussed, the prior 
construction canon requires that a court interpret the text of 
the statute in the light of the 99-year history of judicial prec-
edent and congressional reenactment of section 6213(a). But 
even if one skips the prior construction, one must confront the 
relevant historical treatment of the statute. Having addressed 
that history both above and extensively in Hallmark, 159 T.C. 
at 168–83, we need not repeat it here. But we note that the 
precedent is relevant both to interpret the text under the prior 
construction canon and when considering the relevant histor-
ical treatment of section 6213(a). When properly considered, 
this precedential treatment does not allow us to confine our-
selves to the words and grammar of the first sentence of the 
statute in isolation. We must also consider the long history 
of the courts—unanimous until the Third Circuit’s opinion in 
Culp—construing it as jurisdictional. In confining itself to the 
words and grammar of the first sentence, the dissent does not 
properly apply the clear statement rule.

IV. Conclusion

The clear statement rule, as articulated by the Supreme 
Court, requires an analysis of text, context, and relevant 
historical treatment of section 6213(a). And an analysis of 
the text requires that we consider the prior construction 
of the statute. Properly applying the clear statement rule 
demonstrates that the section 6213(a) 90-day deadline is a 
jurisdictional requirement to maintaining a deficiency case in 
the Tax Court.

Kerrigan, nega, pugh, ashFord, urda, copeland, toro, 
greaves, and Marshall, JJ., agree with this concurring 
opinion.

Foley, J., dissenting: In Hallmark Research Collective v. 
Commissioner, 159 T.C. 126 (2022), I was restrained by prec-
edent of the U.S. Court of Appeals for the Ninth Circuit that 
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section 6213(a) is jurisdictional. See Golsen v. Commissioner, 
54 T.C. 742, 757 (1970), aff ’d, 445 F.2d 985 (10th Cir. 1971); 
see also Organic Cannabis Found., LLC v. Commissioner, 962 
F.3d 1082, 1092 (9th Cir. 2020), cert. denied, 141 S. Ct. 2596 
(2021). I have no such restraint here.

The Supreme Court has held that a procedural require-
ment is jurisdictional “only if Congress ‘clearly states’ that 
it is.” Boechler, P.C. v. Commissioner, 142 S. Ct. 1493, 1497 
(2022) (quoting Arbaugh v. Y & H Corp., 546 U.S. 500, 515 
(2006)). For a filing deadline to be jurisdictional, the statute 
must have a “clear tie between the deadline and the juris-
dictional grant.” Id. at 1499. In Boechler the Supreme Court 
held that the statutory language in section 6330(d)(1) failed to 
clearly state that the 30-day deadline to file a petition in col-
lection due process determination cases is jurisdictional. Id. at 
1498–99. Section 6330(d)(1) provides:

The person may, within 30 days of a determination under this section, 
petition the Tax Court for review of such determination (and the Tax 
Court shall have jurisdiction with respect to such matter).

The Court concluded that this statutory language was subject 
to multiple plausible interpretations and that the statute did 
not clearly mandate a jurisdictional requirement. Boechler, 
P.C. v. Commissioner, 142 S. Ct. at 1498. Moreover, despite 
its proximity, the jurisdictional language in the parenthetical 
was not clearly tied to the deadline in the first independent 
clause of the sentence. See id. at 1499 (stating that a deadline 
“does not become jurisdictional simply because it is placed in 
a section of a statute that also contains jurisdictional provi-
sions” (quoting Sebelius v. Auburn Reg’l Med. Ctr., 568 U.S. 
145, 155 (2013))).

Section 6213(a) is not jurisdictional because the statutory 
language is subject to multiple plausible interpretations. In 
Culp v. Commissioner, 75 F.4th 196, 198, 205 (3d Cir. 2023), 
the Third Circuit held that the text of section 6213(a) does 
not “clearly state” that the 90-day period is jurisdictional. 
In analyzing section 6213(a), the Third Circuit noted that 
the same jurisdictional language identified by the Supreme 
Court in Boechler does not appear in the first sentence of sec-
tion 6213(a). See id. at 201–02. The first sentence of section 
6213(a) provides:
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Within 90 days, or 150 days if the notice is addressed to a person outside 
the United States, after the notice of deficiency . . . is mailed . . . the 
taxpayer may file a petition with the Tax Court for a redetermination of 
the deficiency.

The only jurisdictional language of section 6213(a) appears in 
the fourth sentence, which provides:

The Tax Court shall have no jurisdiction to enjoin any action or proceed-
ing or order any refund under this subsection unless a timely petition for 
a redetermination of the deficiency has been filed and then only in respect 
of the deficiency that is the subject of such petition. 

Although the jurisdictional language in the fourth sentence 
is emphatic and clear as to the grant of jurisdiction, it is re-
moved from and not tied to the 90-day deadline in the first 
sentence. See Culp v. Commissioner, 75 F.4th at 202. Further-
more, the Third Circuit observed that “Congress knew how 
to limit the scope of the Tax Court’s jurisdiction” given the 
language in the fourth sentence, “[b]ut it did not similarly 
limit the Tax Court’s power to review untimely redetermina-
tion petitions.” Id. “If the § 6330(d)(1) deadline in Boechler fell 
short of being jurisdictional, § 6213(a)’s limit must as well.” 
Id. at 201–02.

Given section 6213(a)’s failure to clearly set forth a juris-
dictional requirement, the opinion of the Court and the con-
curring opinion are compelled to rely heavily on the prior 
construction canon and historical treatment of the statute. 
While “ ‘[t]raditional tools of statutory construction’ can reveal 
a clear statement . . . the statement must indeed be clear; it 
is insufficient that a jurisdictional reading is ‘plausible,’ or 
even ‘better,’ than nonjurisdictional alternatives.” See MOAC 
Mall Holdings LLC v. Transform Holdco LLC, 598 U.S. 288, 
298 (2023) (emphasis added) (quoting Boechler, P.C. v. Com-
missioner, 142 S. Ct. at 1497, 1499). Note also that most of 
the historical treatment of section 6213(a) predates Boechler 
and the Supreme Court’s efforts to “bring some discipline” to 
the jurisdictional label. See Henderson ex rel. Henderson v. 
Shinseki, 562 U.S. 428, 435 (2011). Further note that if Con-
gress determines that there is a problem with the language it 
enacted, Congress can fix it.

In short, section 6213(a) fails the jurisdictional test. To 
reach a contrary result, the opinion of the Court and the 
concurring opinion must jump through a series of analytical 
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and interpretative hoops. I, however, am not a gymnast, and 
I am certainly not a synchronized swimmer. “ To satisfy the 
clear-statement rule, the jurisdictional condition must be just 
that: clear.” Boechler, P.C. v. Commissioner, 142 S. Ct. at 1499. 
The jurisdictional condition in section 6213(a) is not. 

No further analysis is necessary.
Weiler, J., agrees with this dissent.

f

estate oF andreW J. McKelvey, deceased, BradFord g. 
peters, executor, petitioner v. coMMissioner  

oF internal revenue,1 respondent

Docket No. 26830-14. Filed November 2, 2023.

Decedent (D) entered into variable prepaid forward contracts 
(first set of VPFCs) with two investment banks in 2007.  Pur-
suant to the terms of the first set of VPFCs, the investment 
banks made cash payments to D, and D was obligated to 
deliver variable quantities of stock or their cash equivalent 
to the investment banks on specified future settlement dates in 
2008 (original settlement dates).  Treating the execution of the 
first set of VPFCs as an open transaction, D did not report any 
gain or loss for 2007 in connection with entering into the first 
set of VPFCs.  In 2008, before the original settlement dates, 
D paid consideration to the investment banks to exchange the 
first set of VPFCs for an amended set of VPFCs that had set-
tlement dates in 2010 (second set of VPFCs).  Treating the first 
set of VPFCs as remaining open after the exchanges, D did not 
report any gain or loss for 2008 with respect to those VPFCs 
as a result of the exchange.  Later in 2008, and after the ex-
changes, D passed away.  R determined with respect to D’s 
2008 tax year that the exchanges of the VPFCs constituted 
sales or exchanges of property under 26 U.S.C. § 1001, that the 
exchanges also resulted in constructive sales under 26 U.S.C. 
§ 1259 of the stock shares D used to collateralize the first set 
of VPFCs, and that, as a result, D should have reported gain 
from the transactions.  In Estate of McKelvey v. Commissioner 
(Estate of McKelvey I), 148 T.C. 312 (2017), we held that D’s 
treatment of the first set of VPFCs as remaining open after 
the exchanges was appropriate and that the exchanges consti-
tuted neither the sale nor the exchange of property under 26 

1  This Opinion supplements our previously filed opinion Estate of 
McKelvey v. Commissioner, 148 T.C. 312 (2017), rev’d and remanded, 906 
F.3d 26 (2d Cir. 2018).
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U.S.C. § 1001 nor resulted in constructive sales of stock under 
26 U.S.C. § 1259.  Consequently, we concluded D did not have 
gain from the exchanges with respect to 2008.  In Estate of 
McKelvey v. Commissioner (Estate of McKelvey II), 906 F.3d 26 
(2d Cir. 2018), the U.S. Court of Appeals for the Second Circuit 
reversed, determining that the exchanges of the VPFCs termi-
nated the first set of VPFCs and resulted in the constructive 
sale of stock under 26 U.S.C. § 1259.  The Second Circuit re-
manded for us to determine whether the exchanges terminated 
D’s underlying obligations with respect to the first set of VPFCs 
for purposes of 26 U.S.C. § 1234A and, if so, the amount of D’s 
gain from the termination.  The Second Circuit also remanded 
for us to determine D’s gain with respect to the constructive 
sale of stock under 26 U.S.C. § 1259, an amount which the 
parties subsequently stipulated.  In the light of the Second Cir-
cuit’s decision in Estate of McKelvey II, we reach the following 
holdings.  Held: Upon the exchange of the first set of VPFCs 
for the second set of VPFCs, the first set of VPFCs was closed 
and D’s underlying obligations with respect to that first set 
terminated for purposes of 26 U.S.C. § 1234A.  Held, further, 
D realized $71,668,034 of short-term capital gain for tax year 
2008 from the exchange of VPFCs.

Robert A. Rudnick, Kristen M. Garry, Mark D. Lanpher, and 
Nathan K. Tasso, for petitioner.

Steven N. Balahtsis, Steven A. Sirotic, Francesca M. Ugo-
lini, Elizabeth P. Flores, Michael A. Sienkiewicz, and Clint A. 
Carpenter, for respondent.

SUPPLEMENTAL OPINION

Marshall, Judge:2  This case is before the Court on 
remand from the U.S. Court of Appeals for the Second Circuit 
for further consideration consistent with its opinion in Estate 
of McKelvey v. Commissioner (Estate of McKelvey II), 906 F.3d 
26 (2d Cir. 2018), reversing and remanding our decision in 
Estate of McKelvey v. Commissioner (Estate of McKelvey I), 
148 T.C. 312 (2017).

In Estate of McKelvey I, we considered whether Andrew J. 
McKelvey (decedent) realized over $200 million in short-term 
and long-term capital gain pursuant to sections 1001 and 
1259, respectively, by executing amendments extending two 
variable prepaid forward contracts (VPFCs) in 2008 (year at 

2  By order of the Chief Judge, this case was reassigned from Judge Robert 
P. Ruwe to Judge Alina I. Marshall for disposition.
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issue).3  In so doing, we rejected respondent’s contention that 
decedent’s execution of the extensions constituted taxable ex-
changes of “property” under section 1001.  Estate of McKelvey I, 
148 T.C. at 320–32.  We also rejected his contention that the 
extensions resulted in constructive sales under section 1259 
of the collateralized stock shares decedent pledged under the 
VPFCs.  Estate of McKelvey I, 148 T.C. at 332–33.  We thus 
concluded that the extensions did not trigger any capital gain 
for the year at issue.  Id. at 320–33.

In Estate of McKelvey II, the Second Circuit agreed with us 
that decedent’s execution of the extensions did not constitute 
exchanges of “property,” such that no short-term capital gain 
was triggered pursuant to section 1001.  Estate of McKelvey II, 
906 F.3d at 34.  However, it also considered a new, alterna-
tive argument by respondent that the extensions nevertheless 
triggered short-term capital gain under section 1234A by ter-
minating decedent’s obligations under the original VPFCs.4 
Estate of McKelvey II, 906 F.3d at 34–35.  With respect to 
this argument, the Second Circuit concluded that, although 
not exchanges of “property” for purposes of section 1001, the 
original VPFCs were exchanged for amended VPFCs. Estate of 
McKelvey II, 906 F.3d at 34–35. It correspondingly remanded 
the case for us to determine “whether the replacement of the 
obligations in the original VPFCs with the obligations in what 
we hold are new contracts satisfies the criteria for a termina-
tion of obligations that gives rise to taxable income, presum-
ably capital gain, and the amount of such gain.”  Id. at 35; see 
also id. at 41 (directing the Court, more succinctly, to deter-
mine “whether the termination of obligations that occurred 
when the amended contracts were executed resulted in tax-
able short-term capital gains”).

3  Unless otherwise indicated, statutory references are to the Internal Rev-
enue Code, Title 26 U.S.C. (Code), in effect at all relevant times, regulation 
references are to the Code of Federal Regulations, Title 26 (Treas. Reg.), in 
effect at all relevant times, and Rule references are to the Tax Court Rules 
of Practice and Procedure.  Some monetary amounts are rounded to the 
nearest dollar.

4  The parties agreed the Second Circuit could consider this argument be-
cause petitioner had asserted before this Court that the extensions did not 
result in a termination of decedent’s obligations under the original VPFCs.  
Estate of McKelvey II, 906 F.3d at 34.
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Additionally, the Second Circuit reversed our holding as 
to section 1259, concluding that the extensions did result in 
constructive sales of the collateralized shares that triggered 
long-term capital gains.  Estate of McKelvey II, 906 F.3d at 
40–41.  In the light of this conclusion, the Second Circuit fur-
ther mandated that we calculate the amount of such gain.  
Id. at 41.  The parties having subsequently stipulated that 
amount as $102,406,962.12, only the issues identified by the 
Second Circuit with respect to the “replacement of the obliga-
tions in the original VPFCs with the obligations in . . . [the] 
new contracts” remain.

In the light of the Second Circuit’s holdings, we will refer to 
the transactions at issue as “replacements” or “exchanges” for 
the remainder of this Opinion.

Background

The facts material to the issues under consideration have 
already been set forth in Estate of McKelvey I.5  For conve-
nience, we restate them here.

At the time the Petition was filed, Bradford G. Peters had 
been appointed executor of decedent’s estate by the Surro-
gate’s Court of the State of New York, New York County.6

Decedent was the founder and chief executive officer of 
Monster Worldwide, Inc. (Monster), a company known for its 
website, monster.com.  Monster.com helps inform job seekers 
of job openings that match their skills and desired geographic 
location.  Decedent died on November 27, 2008.  Bradford G. 
Peters is the executor of decedent’s estate.

5  This case was submitted fully stipulated under Rule 122, and in Estate 
of McKelvey I we incorporated by reference the parties’ First Amended, 
Second, and Third Stipulations of Facts and attached Exhibits.  Estate of 
McKelvey I, 148 T.C. at 313.  In briefing the case for remand, respondent 
requested additional findings of fact, proposing valuations for the VPFCs 
both before and after the exchange.  The valuations, but for a few rounding 
differences, align with the valuations which both parties stipulated in the 
Third Stipulation of Facts.  We therefore decline respondent’s request.

6  The parties stipulate that at the time the Petition was filed, petitioner’s 
address was in West Islip, NY. 
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I. Bank of America

Effective September 11, 2007, decedent entered into a VPFC 
with Bank of America, N.A. (BofA), with respect to 1,765,188 
shares of Monster class B common stock owned by decedent 
(BofA VPFC).7  Pursuant to the terms of the BofA VPFC, dece-
dent received from BofA a cash prepayment of $50,943,578.31 
on September 14, 2007.  In exchange, decedent agreed to de-
liver to BofA, over the course of ten separate settlement dates 
in September 2008, up to 1,765,188 Monster shares or the 
cash equivalent.  The actual number of Monster shares (or 
the cash equivalent) required for delivery on each settlement 
date would vary according to the stock market closing price 
of Monster shares on each specified settlement date.  Three 
different scenarios were contemplated in the BofA VPFC.  If 
the Monster stock closing price on a particular settlement 
date was less than or equal to $30.4610 per share (BofA floor 
price), the number of Monster shares (or cash equivalent) de-
liverable to BofA on the settlement date would be as follows:

Settlement Date
Monster Shares    

Deliverable to BofA

9/11/08 176,518

9/12/08 176,518

9/15/08 176,519

9/16/08 176,519

9/17/08 176,519

9/18/08 176,519

9/19/08 176,519

9/22/08 176,519

9/23/08

9/24/08

176,519

176,519

If the Monster stock closing price on a particular settlement 
date was greater than the BofA floor price but less than or 
equal to $40.5809 per share (BofA cap price), then the num-

7  At the close of trading on the National Association of Securities Dealers 
Automated Quotations (NASDAQ) on September 11, 2007, the share price 
of Monster was $32.91.
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ber of Monster shares (or cash equivalent) deliverable to BofA 
would be the product of:

176,519 ×
  BofA floor price_
Stock closing price

The multiplier used for the September 11 and 12, 2008, 
settlement dates is 176,518 instead of 176,519.

If the Monster stock closing price on a particular settlement 
date was greater than the BofA cap price, then the number of 
Monster shares (or cash equivalent) deliverable to BofA would 
be the product of:

176,519 × BofA floor price + Stock closing price – BofA cap price
Stock closing price

The multiplier used for the September 11 and 12, 2008, set-
tlement dates is 176,518 instead of 176,519.

On each settlement date, decedent could elect to settle the 
VPFC by delivering the requisite number of Monster shares 
or the cash equivalent.  Decedent pledged 1,765,188 Mon-
ster shares to BofA to secure his obligations under the BofA 
VPFC but could substitute other collateral, subject to BofA’s 
approval, at any time during the term of the VPFC.

On July 24, 2008, decedent paid BofA $3,477,949.92 in ad-
ditional consideration to extend the BofA VPFC settlement 
dates (BofA extension), as follows:8

8  At the close of trading on the NASDAQ on July 24, 2008, the share 
price of Monster was $18.24.
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Original BofA Settlement Date Extended BofA Settlement Date

9/11/08 2/1/10

9/12/08 2/2/10

9/15/08 2/3/10

9/16/08 2/4/10

9/17/08 2/5/10

9/18/08 2/8/10

9/19/08 2/9/10

9/22/08 2/10/10

9/23/08 2/11/10

9/24/08 2/12/10

The BofA extension further provides:  “Except as amended 
herein, all other terms and conditions of the . . . [BofA VPFC] 
shall remain in full force and in effect.”

Following decedent’s death, petitioner settled the BofA 
VPFC by delivering to BofA 1,757,016 shares of Monster stock 
on or about May 8, 2009.9

II. Morgan Stanley

Effective September 24, 2007, decedent entered into an 
agreement with Morgan Stanley & Co. International plc 
(MSI) with respect to 4,762,000 shares of Monster common 
stock (MSI VPFC).10   Pursuant to the terms of the MSI 
VPFC decedent received from MSI a cash prepayment of 
$142,626,185.80 on September 27, 2007.  In exchange, dece-
dent agreed to deliver to MSI, on or about September 24, 
2008, up to 4,762,000 Monster shares or the cash equivalent.  
The actual number of Monster shares (or cash equivalent) 
required for delivery would vary according to the average 
closing price of Monster stock on specified dates (averaging 
dates).  The averaging dates used to calculate the number of 

9  It appears that the original BofA VPFC provided for expedited settle-
ment upon the occurrence of certain default or termination events, such as 
decedent’s death. Neither party attaches any significance to the fact that 
there was an event triggering settlement before the contractually specified 
dates.

10  At the close of trading on the NASDAQ on September 24, 2007, the 
share price of Monster was $33.47.
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deliverable shares under the MSI VPFC were the same ten 
settlement dates used in the original BofA VPFC.

Similarly to the BofA VPFC, three different scenarios were 
contemplated in the MSI VPFC.  If the average closing price 
of Monster stock over the ten averaging dates was less than 
or equal to $30.894 per share (MSI floor price), then decedent 
would be required to deliver to MSI 4,762,000 Monster shares 
or the cash equivalent.  If the average closing price of Mon-
ster stock over the ten averaging dates was greater than the 
MSI floor price but less than or equal to $35.772 per share 
(MSI cap price), then the number of Monster shares (or cash 
equivalent) deliverable to MSI would be calculated using the 
following formula:

4,762,000 × MSI floor price
Stock average price

If the average closing price of Monster stock over the ten 
averaging dates was greater than the MSI cap price, then the 
number of Monster shares (or cash equivalent) deliverable to 
MSI would be calculated using the following formula:

4,762,000 ×
MSI floor price + average price – MSI cap price

Stock closing price

The terms of the MSI VPFC, like the terms of the BofA 
VPFC, provided that decedent could elect to settle the con-
tract either by delivering the requisite number of Monster 
shares or by paying the cash equivalent.  Decedent pledged 
4,762,000 Monster shares to secure his obligations under the 
MSI VPFC but could substitute other collateral, subject to 
MSI’s approval, at any time during the term of the MSI VPFC.

On July 15, 2008, decedent paid MSI $8,190,640 in addi-
tional consideration to extend the MSI VPFC averaging and 
settlement date(s) (MSI extension).11  Pursuant to the terms 
of the MSI extension decedent and MSI postponed the settle-
ment date of the MSI contract from September 24, 2008, to 
January 15, 2010.  The MSI extension also postponed the ten 
averaging dates to be used for the calculation of the average 
closing price, as follows:

11  At the close of trading on the NASDAQ on July 15, 2008, the share 
price of Monster was $17.28.
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Original MSI Settlement Date Extended MSI Settlement Date

9/11/08 1/4/10

9/12/08 1/5/10

9/15/08 1/6/10

9/16/08 1/7/10

9/17/08 1/8/10

9/18/08 1/11/10

9/19/08 1/12/10

9/22/08 1/13/10

9/23/08 1/14/10

9/24/08 1/15/10

The MSI extension further provides: “This Confirma-
tion supplements, forms part of, and is subject to, the . . .  
[MSI VPFC] . . . between you and us.  All provisions in the 
. . . [MSI VPFC] govern this Confirmation except as expressly 
modified below.”

Following decedent’s death, petitioner settled the MSI VPFC 
by delivering to MSI 4,762,000 shares of Monster stock on or 
about August 5, 2009.12

III. Tax Return

Petitioner timely filed Form 1040, U.S. Individual Income 
Tax Return, for decedent’s taxable year 2008.  On August 14, 
2014, respondent issued a notice of deficiency to petitioner for 
decedent’s taxable year 2008.  Respondent determined in the 
notice of deficiency that decedent, upon executing the BofA and 
MSI extensions in 2008, realized capital gain of $200,886,619.  
Respondent’s determined gain comprised: (1) decedent’s 
realization of short-term capital gain of $88,096,811.03 from 
his exchange of the VPFC extensions (amended, or second 

12  It appears that the original MSI VPFC, like the original BofA VPFC, 
provided for expedited settlement upon the occurrence of certain default or 
termination events, such as decedent’s death.  Neither party attaches any 
significance to the fact that there was an event triggering settlement before 
the contractually specified dates.  Petitioner received a $95,240 credit from 
MSI at settlement, and the parties do not explain and it is unclear from the 
record why MSI credited this amount.
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set of, VPFCs) for the original VPFCs (first set of VPFCs);13 
and (2) decedent’s realization of $112,789,808.6414 of long-
term capital gain from the constructive sales of Monster 
shares pledged under the VPFCs.15  Respondent’s determi-
nation of long-term capital gain is based on decedent, as the 
founder of Monster, having a zero basis in the Monster shares 
pledged as collateral to BofA and MSI.16  Petitioner timely 
filed a Petition with the Court disputing respondent’s deter-
minations in the notice of deficiency.

Discussion

I. Taxability of the Replacement of Obligations

The first question we have been asked to address is whether a 
taxable termination of obligations occurred when decedent ex-
changed VPFCs with BofA and MSI, resulting in taxable gain.  
The Second Circuit opined briefly on the exchanges, holding 
that the extensions of the valuation dates resulted in the re-
placement of the original contracts.  Estate of McKelvey II, 906 
F.3d at 35.  More specifically, the Second Circuit concluded 
that extending the valuation dates by an additional 17 months 
for the BofA contracts and 16 months for the MSI contracts 
resulted in amended contracts that replaced the original con-
tracts.  Id.  The Second Circuit reasoned that the parties 

13  Respondent’s computation of short-term capital gain is based on 
(1) decedent’s holding period for the original VPFCs before extension and 
(2) an amount realized for each original VPFC equal to the product of 
(i) the number of Monster shares pledged as collateral and (ii) the excess 
of the floor prices under the original VPFCs over the Monster closing price 
on July 15, 2008, of $17.28 per share.

14  In Estate of McKelvey I, 148 T.C. at 318, this amount was misstated as 
$112,789,808.03.

15  Respondent’s computation of long-term capital gain is based on (1) dece-
dent’s long-term holding period for the Monster shares and (2) an amount 
realized equal to the product of (i) the number of Monster shares pledged 
as collateral under the original VPFCs and (ii) the Monster closing price on 
July 15, 2008, of $17.28 per share.

16  Pursuant to a 2010 settlement between the Internal Revenue Service 
(IRS) Office of Appeals and petitioner regarding decedent’s taxable year 
ending December 31, 2002, decedent recognized capital gain of $12,077,427 
with respect to 2,500,000 Monster shares.  Neither party addresses the im-
pact, if any, of this capital gain recognition on the VPFC transactions, and 
therefore we do not consider it.
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“changed the bets that the VPFCs represented,” which it deter-
mined to be a “fundamental change,” invoking a phrase from 
Revenue Ruling 90-109, 1990-2 C.B. 191.  Estate of McKelvey 
II, 906 F.3d at 35.  Revenue Ruling 90-109 discusses a change 
in contractual terms that causes an old contract to be “ treated 
as if ” it was actually exchanged for a new one.  See Rev. Rul. 
90-109, 1990-2 C.B. at 192 (“A change in contractual terms 
effected through an option provided in the original contract is 
treated as an exchange under section 1001 if there is a suf-
ficiently fundamental or material change that the substance 
of the original contract is altered through the exercise of the 
option.  Under such circumstances, the old contract is treated 
as if it were actually exchanged for a new one.”); see also id. 
(referring to the exercise of the option as resulting in a change 
that is “substantively the same as an actual exchange” and as 
obviating the need for an “actual exchange” but effecting a “de 
facto exchange”).  The revenue ruling employed the phrase 
“sufficiently fundamental or material change” to indicate the 
point at which the original contracts had been exchanged for 
new contracts, a gain recognition event as an exchange under 
section 1001.  Id.  The Second Circuit ultimately concluded 
that the extension resulted in an exchange of the first set 
of contracts for new contracts, as well as an exchange of the 
underlying obligations.  Estate of McKelvey II, 906 F.3d at 35.

The Second Circuit stopped short, however, of reaching a 
holding on whether a termination of obligations occurred.  Id.  
On appeal, respondent raised an alternative claim that the 
exchanges resulted in the termination of derivative obliga-
tions with respect to capital assets.  Id. at 34–35.  Respon-
dent argued that such a termination of obligations resulted 
in short-term capital gain under section 1234A.  Estate of 
McKelvey II, 906 F.3d at 34–35.  The parties acknowledged 
that respondent was entitled to raise the new claim, and the 
Second Circuit left for us to address on remand the issue of 
whether decedent realized short-term capital gain under sec-
tion 1234A.

A. Termination of the Obligations Under the VPFCs

The Second Circuit described the exchanges as a “replace-
ment of the obligations,” establishing that by executing the 
transactions, decedent surrendered one set of obligations and 
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cash in an exchange for an entirely separate set of obliga-
tions that, in turn, represented fundamentally changed bets.  
Estate of McKelvey II, 906 F.3d at 35; see Rev. Rul. 90-109.  
In order to determine whether such an exchange qualifies as 
a taxable termination of the first set of obligations, we turn 
to guidance regarding the treatment of options contracts.17  
Broadly speaking, an option is the right to buy or sell a stock 
at a certain price within a set period and involves a buyer 
(or holder) and a seller (also known as a writer or grantor).  
Laureys v. Commissioner, 92 T.C. 101, 102 (1989).  Revenue 
Ruling 90-109 applies sale or exchange treatment to funda-
mental changes in the terms of options contracts.  See Estate 
of McKelvey II, 906 F.3d at 35.  The revenue ruling states 
that where a change to contractual terms effected through 
an option provided in the original contract is so substantial 
as to amount to a fundamental or material change, the “old 
contract is treated as if it were actually exchanged for a new 
one.”  Rev. Rul. 90-109, 1990-2 C.B. at 192.  Such treatment 
is “substantively the same as an actual exchange of contracts 
and is a sale or other disposition for purposes of section 1001.”  
Id.; see supra p. 140.

While VPFCs are not options themselves, options are simi-
lar, open transactions from which principles can be applied to 
VPFCs, a shared treatment acknowledged through prior IRS 
guidance and the Second Circuit.  See Rev. Rul. 78-182, 1978-1 
C.B. 265; Rev. Rul. 58-234, 1958-1 C.B. 279; see also Estate 
of McKelvey II, 906 F.3d at 35 (“ The new valuation dates in 
the amended contracts resulted in new contracts just as new 
expiration dates for option contracts result in new option 
contracts.”).  From the grantor’s perspective, the obligations 
under an option contract terminate, in relevant part, through 
the grantor’s repurchase of the option from the holder or the 

17  The Second Circuit left the issue of “whether the replacement of obliga-
tions . . . satisfies the criteria for a termination of obligations that gives rise 
to taxable income” to be decided by this Court.  Estate of McKelvey II, 906 
F.3d at 35 (emphasis added).  The Second Circuit also directed this Court 
to determine “whether the termination of obligations that occurred when 
the amended contracts were executed resulted in taxable short-term capital 
gains.”  Id. at 41 (emphasis added).  In the light of the former statement and 
discussion by the Second Circuit, we understand the latter statement to not 
be a conclusion with respect to whether a termination occurred for purposes 
of section 1234A.
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grantor’s purchase of an option with terms identical to the 
original option granted and designating the purchase as a 
closing transaction.  Laureys, 92 T.C. at 102–04; Treas. Reg. 
§ 1.1234-3(b)(1).  Each option has its own identity and is a 
separate asset from all other options, so the holding period of 
an option does not relate back to prior option contracts.  Reily 
v. Commissioner, 53 T.C. 8, 12 (1969).  The time factor goes to 
the very essence of options contracts.  Id.

The Second Circuit held that decedent’s extensions of the 
VPFCs represented such fundamental changes as to warrant 
treatment as if actual exchanges of the old and new contracts 
had occurred.  Estate of McKelvey II, 906 F.3d at 35.  In treat-
ing decedent’s extensions of the contracts as if the first set of 
VPFCs was actually exchanged for the second set of VPFCs, 
the exchange takes the form of an option repurchase.  Dece-
dent made payments to MSI and BofA and undertook obli-
gations as part of the new contracts, in exchange for the ter-
mination of the prior contracts.  Decedent repurchased the 
options held by MSI and BofA, thereby executing closing 
transactions that terminated his obligations with respect to 
the first set of contracts.  See Treas. Reg. §1.1234-3(b)(1)(i); 
see also Laureys, 92 T.C. at 102–04.  Decedent’s obligations 
under the first set of VPFCs do not relate forward to his sep-
arate obligations under the second set of VPFCs, and likewise 
the obligations under the second set of VPFCs do not relate 
back to his obligations under the first set.  See Reily, 53 T.C. 
at 12.  We therefore find that, upon executing the exchanges, 
decedent terminated the obligations under the first set of 
VPFCs.

B. Sale Treatment Under Section 1234A

Although entry into a VPFC is not a taxable event, its 
termination and replacement are another matter.  The Sec-
ond Circuit established its agreement with our conclusion 
in Estate of McKelvey I that, at the time the VPFCs were 
extended, decedent did not have any rights in the VPFCs 
that could constitute property; but instead all that remained 
were his obligations to deliver Monster shares (or their cash 
equivalent) such that there was no taxable exchange of “prop-
erty” for purposes of section 1001.  It remanded, however, for 
us to consider the exchanges of the original VPFCs for the 
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amended contracts in the context of section 1234A.18  Estate 
of McKelvey II, 906 F.3d at 34–35.  Section 1234A, in relevant 
part, determines the taxable treatment of the termination of 
obligations with respect to capital assets, providing:

Gain or loss attributable to the cancellation, lapse, expiration, or other 
termination of—

(1) a right or obligation . . . with respect to property which is (or on 
acquisition would be) a capital asset in the hands of the taxpayer
. . . .

shall be treated as gain or loss from the sale of a capital asset.

Thus, by its terms, section 1234A(1) applies to the termi-
nation of obligations with respect to capital assets, which 
include derivative or contractual rights to buy or sell such 
assets.  Pilgrim’s Pride Corp. v. Commissioner, 779 F.3d 
311, 317 (5th Cir. 2015), rev’g on other grounds 141 T.C. 533 
(2013); see also Estate of McKelvey II, 906 F.3d at 34 (citing 
same for its interpretation of section 1234A(1)).  A “capital 
asset” for the purposes of section 1234A means any property 
held by the taxpayer, with certain exclusions that do not ap-
ply here.  § 1221(a).  And the Second Circuit, to which appeal 
would lie, has opined that “a gain or loss from the cancellation 
of a futures or forward contract would result in capital gain 
or loss pursuant to [section] 1234A.”  Wolff v. Commissioner, 
148 F.3d 186, 188 (2d Cir. 1998), rev’g and remanding on other 
grounds T.C. Memo. 1994-196.

Decedent held obligations with respect to Monster shares, 
which are capital assets under section 1221(a).  As the ex-
changes resulted in the termination of those obligations, we 
hold that section 1234A(1) applies to the exchanges.  There-
fore, any gain that decedent realized from the exchanges shall 
be treated as gain from the sale of a capital asset.  “Short-
term capital gain” is defined as the gain from the sale or ex-
change of a capital asset held not more than 1 year.  § 1222(1).  
The period for which a taxpayer has held an option, rather 
than the property that is the subject of the option, determines 
whether the capital gain is short term or long term.  See 
Treas. Reg. § 1.1234-1(a)(1).  Decedent terminated the first set 

18  In so doing, the Second Circuit was careful to note the parties’ agree-
ment that the case concerns contracts that are not debt instruments and 
that it was making “no implication as to the tax consequences of fundamen-
tal changes in debt instruments.”  Estate of McKelvey II, 906 F.3d at 35 n.13.  
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of VPFCs after holding them for less than one year, and con-
sequently any gain that decedent realized from the exchange 
is short-term capital gain.

II. Open Transaction Doctrine

As previously mentioned, VPFCs are afforded open transac-
tion treatment upon execution.  Burnet v. Logan, 283 U.S. 404 
(1931); Rev. Rul. 2003-7, 2003-1 C.B. 363.  Petitioner contends 
the replacement of VPFCs requires equal treatment under the 
doctrine.  The open transaction doctrine finds its origins in 
the Code, which generally concerns itself only with realized 
gains or losses or with unrealized gains or losses that are 
reasonably certain and ascertainable.  Lucas v. Am. Code Co., 
280 U.S. 445, 449 (1930).  The doctrine governs transactions 
where the realization of income is so uncertain or contingent 
as to prevent accurate gain or loss calculations.  Burnet v. 
Logan, 283 U.S. 404.  Such limitations mean that the open 
transaction doctrine applies only when we cannot determine 
the value of either of the exchanged assets.  Davis v. Commis-
sioner, 210 F.3d 1346, 1348 (11th Cir. 2000), aff ’g T.C. Memo. 
1998-248; see also United States v. Davis, 370 U.S. 65 (1962).  
In scenarios where the value of only one asset is ascertain-
able, the exchanged assets are deemed to be of equal value.  
Davis v. Commissioner, 210 F.3d at 1348; see also Davis, 370 
U.S. at 72.

Petitioner contends that the open transaction doctrine ap-
plies to the transactions before us.  Petitioner argues that in 
the exchanges of VPFCs, VPFCs in the second set are open, 
which renders any gain calculation from the exchanges an im-
possibility at that time.  Petitioner continues that, regardless 
of whether the Court deems them extensions or replacements, 
the gain amount, identity, and cost basis of the property to 
be delivered remained undetermined when the amendments 
were executed.  By reiterating that the ultimate exchange 
of cash or property for the prepayment is what is relevant, 
petitioner makes clear the view that rigid adherence to the 
settlement options contemplated in the original contracts is 
the only way that parties to the contracts may calculate their 
gain.
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A. Applicability of Virginia Iron and Hicks

Petitioner attempts to support the position that the open 
transaction doctrine applies with various options-writing 
cases, primarily relying on Virginia Iron Coal & Coke 
Co. v. Commissioner, 37 B.T.A. 195 (1938), aff ’d, 99 F.2d 
919 (4th Cir. 1938), and Hicks v. Commissioner, T.C. Memo. 
1978-373, 37 T.C.M. (CCH) 1540.  Each case evaluates writ-
ten call options that were extended at or after expiration, 
and in each case the Court held that gain or loss was not 
realized upon extension as uncertainty remained regarding 
what property would be delivered to the taxpayers’ counter-
parties.  Va. Iron, 37 B.T.A. 195; Hicks, 37 T.C.M. (CCH) 1540.  
Virginia Iron, in relevant part, concerns an option that the 
taxpayer wrote for a third party to purchase land and min-
eral rights owned by the taxpayer’s subsidiary or stock in the 
subsidiary owned by the taxpayer.  Va. Iron, 37 B.T.A. at 196.  
The option retained the third party’s purchase rights for one 
year in exchange for an up-front payment of $300,000; the 
purchase rights could be renewed annually on August 1 for 
the following five years at a rate of $125,000 per year.  Id.  
The third party failed to make a payment on August 1 of the 
second year, letting the option lapse, but on September 21 
of that year entered into a supplemental contract, continuing 
the option with some modifications.  Id.  The following year, 
the third party formally declined to exercise the option.  Id. at 
197.  The Board of Tax Appeals (BTA) held that the up-front 
and renewal payments to the taxpayer were not income for 
the years in which received, but rather income for the year 
when the option was declined because only then could “a sat-
isfactory determination of their character” be made.  Id. at 
198.

Hicks, in relevant part, concerned two real property par-
cels that the taxpayer and a business partner agreed to sell 
to a developer.  Hicks, 37 T.C.M. (CCH) at 1541.  The pur-
chase agreement, signed in December 1972, dictated that the 
developer would purchase the first parcel for $208,598, and 
would make a downpayment of $25,000 for the second parcel, 
plus an interest-bearing note for the balance of $189,162.  Id.  
The purchase agreement stated that the closing for the sec-
ond parcel would not be more than one year after the closing 
for the first parcel; however, the developer could reconvey the 
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second parcel to the taxpayer and his partner at no additional 
cost.  Id.  If the developer decided to exercise its option to re-
convey the second parcel, the taxpayer and his partner would 
keep the downpayment.  Id.  In November 1973 the developer 
reconveyed the second parcel, and the parties voided the note 
for $189,162 and agreed to grant the developer for $10 an 
option to repurchase the second parcel (purchase option).  Id. 
at 1542.  The purchase option provided for the developer to 
purchase the parcel for $204,000 between January 15, 1974, 
and June 7, 1975, plus $1,200 per month after January 15, 
1974.  Id.  The downpayment of $25,000 would be credited 
against the purchase price if the developer exercised the pur-
chase option.  Id.  The Court held that any gain recognition 
for the taxpayer with respect to the downpayment should be 
delayed until the extended option was exercised or lapsed, 
on the basis that the character of the payment could not be 
determined until then.  Id. at 1544.

In citing Virginia Iron and Hicks, petitioner encourages the 
Court to ignore whether obligations are “continuing” or “re-
placed,” proposing that such terms are merely irrelevant for-
malisms.  Instead, per petitioner, we should focus exclusively 
on whether it is possible to determine the amount and char-
acter of any gain or loss.  While we agree with maintaining 
a focus on whether the amount and character of any gain or 
loss is determinable, we disagree that doing so requires us to 
act as though the Second Circuit’s holding that the obligations 
were replaced is “irrelevant” and ultimately unnecessary.  The 
option contracts at issue in Virginia Iron and in Hicks bear a 
few notable differences from the VPFCs at hand, the first of 
which is that the BTA in Virginia Iron and the Court in Hicks 
did not establish that the expiration and subsequent renewal 
of the option was a replacement of the option.  Indeed, as 
petitioner stated on brief, the BTA was not focused on such 
details and did not provide any opinion on the distinction be-
tween “continuing” and “replacing” the contract.  We, on the 
other hand, are operating under the established decision that 
decedent replaced the original set of VPFCs with a distinct 
second set.

The second difference arises from the underlying property 
to which the derivative contracts relate.  In both Virginia 
Iron and Hicks, the options concerned the rights to purchase 
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defined plots of real property for a fixed amount set at the 
signing of each contract.  Va. Iron, 37 B.T.A. at 196; Hicks, 37 
T.C.M. (CCH) at 1541.  As time passed, the underlying real 
property the parties contemplated did not vary in amount 
or price.  Consequently, the bet that the parties made upon 
signing resembled the position that they continued to hold 
in subsequent years; the land values did not significantly 
change and the acres subject to the options remained fixed.  
Va. Iron, 37 B.T.A. at 196; Hicks, 37 T.C.M. (CCH) at 1544.  
The BTA, and later the Court, found that the option renewals 
left each taxpayer holding an obligation that had not materi-
ally changed from what it was before the renewal.  Va. Iron, 
37 B.T.A. at 196; Hicks, 37 T.C.M. (CCH) at 1541.  The same 
cannot be said of decedent’s obligations.  As respondent’s ex-
pert witness, Henrick Bessembinder, revealed, the VPFCs car-
ried substantially different values depending on the length of 
time remaining on the contract and on the share price rela-
tive to the set strike price.  With an eye toward those vari-
ables and the depressed value of the Monster shares at the 
time of extension, the Second Circuit agreed that the change 
in expiration dates fundamentally altered the bets that the 
VPFCs represented.  As these fundamental changes were not 
considerations in Virginia Iron and Hicks, we find those cases 
to be factually distinct and noncontrolling.19 

B.  Open Transaction Doctrine as Applied to Exchanged  
Contracts

Having established that we are not bound to the holdings in 
Virgina Iron and Hicks, we turn to petitioner’s argument that 
the VPFCs remained open through their replacement because 
the gain or loss decedent would realize from the second set 
of VPFCs could not be calculated at the time of replacement.  
Petitioner asserts, and we agree, that the first set of VPFCs 
held uncertainty regarding the property to be delivered at set-
tlement, which led to further uncertainty regarding decedent’s 

19  This Court relied on Virginia Iron in Estate of McKelvey I to conclude 
that open transaction treatment applied to the first set of VPFCs so long 
as uncertainty existed with respect to the second set of VPFCs.  In the 
light of the Second Circuit’s holding that the exchanges terminated the first 
set of VPFCs and created a second set of VPFCs that represented different 
bets, we no longer find Virginia Iron to dictate that conclusion in this case.
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tax basis in any gain or loss calculation.  However, petitioner 
also asserts that the replacement of the first set of VPFCs 
by the second set does not resolve any of this uncertainty as 
it does not identify or determine decedent’s cost basis in the 
property eventually used to settle the second set of VPFCs.  
In essence, petitioner’s argument is that gain cannot be cal-
culated on the then-closed first set of VPFCs because gain 
could not yet be determined on the second set of VPFCs; un-
certainty replaced with uncertainty does not close the trans-
action.  This argument is at odds with the mechanics of the 
open transaction doctrine.

As mentioned above, the open transaction doctrine applies 
only when it is impossible to determine the value of either 
asset exchanged.  Davis v. Commissioner, 210 F.3d at 1348.  It 
says nothing of requiring certainty in calculating the eventual 
gain of every asset or obligation involved.  We therefore look 
to when it is first possible to determine the value of either 
asset exchanged.

Petitioner points out that, at the time of the exchange, 
the parties had yet to resolve the contracts in the manner 
originally contemplated and the stock or cash equivalent re-
mained undelivered.  The issue petitioner highlights on brief 
is whether the exchange “resolved the uncertainties regarding 
the amount, identity and cost basis of the money or other 
property to be delivered in exchange for the prepayment,” ar-
guing it did not.  But the Second Circuit has already made 
clear that rigid adherence to the original design of the VPFCs 
is not the only acceptable conclusion to the contracts.  By 
extending the contracts, the parties replaced the first set of 
VPFCs with the second set, transactions the Second Circuit 
held to be exchanges of contracts.  Estate of McKelvey II, 906 
F.3d at 35.  The exchanges were a trade of decedent’s obliga-
tions under the first set of VPFCs for decedent’s obligations 
under the second set of VPFCs, plus additional payments of 
$8,190,640 to MSI and $3,477,950 to BofA.  This termina-
tion of the first set of VPFCs also terminated the uncertainty 
that existed with respect to the identity and the cost basis of 
the property to be delivered in exchange for the prepayment 
under those contracts.  Decedent satisfied the obligations from 
the first set of VPFCs by delivering a combination of cash 
and new obligations to which he was bound.  Together, the 
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cash and the new obligations establish a value and a tax basis 
sufficient to calculate any gain or loss derived from the first 
set of VPFCs.

It has long been established that gain is not exclusively de-
rived from cash-settled transactions, but rather that gain may 
be realized from the “exchange of property, payment of the 
taxpayer’s indebtedness, relief from a liability, or other profit 
realized from the completion of a transaction.”  Helvering v. 
Bruun, 309 U.S. 461, 469 (1940).  Thus, the fact that gain is 
a portion of the value of property received in the transaction 
does not negate its realization.  Id.  Decedent made such an 
exchange of obligations and property between the first and 
second set of VPFCs and consequently realized the gains or 
losses from those transactions.  As it is possible to determine 
the values of property and obligations exchanged, and from 
there to determine the realized gain, the open transaction 
doctrine does not apply.

Petitioner is correct that the second set of VPFCs, at the 
time of the exchange, existed as an open transaction.  At 
the time of the exchange, it would have been impossible to 
calculate the gain from those VPFCs, as decedent was still 
free to settle the transaction in cash or shares.  However, we 
are not addressing decedent’s possible gain from the second 
set of VPFCs; instead, we merely need their value at the time 
of the exchanges.  The Second Circuit is not directing us to 
determine decedent’s gain with respect to all VPFCs, merely 
those terminated by way of the exchanges.

III. Calculation of Gain

A. Applicability of Section 1001

Having established that the open transaction doctrine does 
not apply, and that any gain derived from the transactions 
is classified as short-term capital gain, we turn to the calcu-
lation of decedent’s gain at the moments of the exchanges.  
Section 1001 dictates the method for calculating such gain:

The gain from the sale or other disposition of property shall be the 
excess of the amount realized therefrom over the adjusted basis provided 
in section 1011 for determining gain, and the loss shall be the excess of 
the adjusted basis provided in such section for determining loss over the 
amount realized.

§ 1001(a).
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Problems arise in applying that introductory computation 
paragraph to our facts as the section limits its scope to gain 
from the sale or other disposition of property.  See id.  Both 
the Second Circuit and this Court have ruled that decedent’s 
positions with respect to the VPFCs are not property, but 
rather obligations.  Estate of McKelvey II, 906 F.3d at 34; Es-
tate of McKelvey I, 148 T.C. at 322.  The capital gain calcu-
lation as codified under section 1001 requires the sale or ex-
change of property, and decedent’s gain from the VPFCs, while 
derived from a sale or exchange, would seem to be omitted as 
nonproperty.

Yet strict adherence to the idea that such wording exempts 
sales or exchanges of VPFCs from gain calculation leaves a 
gap in the Code’s application of capital gain tax treatment 
when it comes to VPFCs and other nonproperty derivatives.  
With respect to the treatment of derivatives elsewhere in 
the Code, the character of the gain and loss does not turn 
on the classification of the taxpayer’s position with respect to 
the derivative, but rather the property to which the contract 
relates.  Gain or loss attributable to the sale or exchange of a 
securities futures contract is considered gain or loss from the 
sale or exchange of the underlying property for purposes of 
determining the character of the gain or loss, and the prop-
erty or nonproperty nature of the taxpayer’s position does not 
dictate taxability.  § 1234B.  The same holds true for the tax-
ability of derivatives as capital assets.  Gain or loss from the 
cancellation or lapse of an obligation with respect to prop-
erty that is a capital asset in the hands of the taxpayer is 
treated as gain or loss from the sale of a capital asset, disre-
garding the nonproperty nature of the obligation.  § 1234A.  
For options holders, gain or loss from the sale or exchange 
of options in property is considered to have the same char-
acter as gain or loss derived from the sale of the underlying 
property.  §  1234(a).  For options writers, the gain or loss is 
treated as gain or loss from the sale or exchange of a capital 
asset without regard to whether the position is property or an 
obligation in the hands of the writer.  § 1234(b).

These examples paint a clear picture of the Code’s priorities 
when it comes to taxing the gains or losses of derivatives: The 
nature of the underlying property controls.  Even when it is 
well established that the taxpayer’s position with respect to a 
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derivative is not property, the Code dictates that any gain or 
loss is treated as if derived from property.  We will continue to 
evenly apply that principle to the VPFCs in question.  Conse-
quently, the applicability of section 1001(a) is not affected by 
the nonproperty nature of decedent’s position with respect to 
the VPFCs, but rather by the fact that the underlying shares 
are property.  The underlying Monster shares are property in 
the hands of decedent, and therefore section 1001(a) applies 
to gain from the sale or other disposition of derivatives relat-
ing to those shares.  Where section 1001 restricts gain cal-
culations, either to property or otherwise, we will look to the 
nature of the underlying shares as a basis for the section’s ap-
plicability, rather than to the nature of the taxpayer’s position.

B. Gain Calculation Under Section 1001

The gain from the exchange is determined under section 
1001 and is calculated as the excess of the amount realized 
over decedent’s adjusted basis in the VPFCs.  See § 1001(a).  
The amount realized from the exchange is defined as the 
sum of any money received plus the fair market value of any 
property received other than money.  § 1001(b).  Gain or loss 
is realized from the exchange of property for other property 
differing materially either in kind or extent and is treated 
as income or loss sustained.  Treas. Reg. § 1.1001-1(a); see 
Helvering v. Bruun, 309 U.S. at 468–69 (applying section 22 
of the Revenue Act of 1932, ch. 209, 47 Stat. 169, 178, the 
predecessor of the current section 61(a), and holding that gain 
may be derived from the exchange of property, payment of a 
taxpayer’s indebtedness, relief from liability, or other profit 
realized from the completion of a transaction).  When prop-
erty is exchanged for property in a taxable exchange, the tax-
payer is taxed on the difference between the adjusted basis 
of the property given and the fair market value of the prop-
erty received.  Williams v. Commissioner, 37 T.C. 1099, 1106 
(1962) (citing Phila. Park Amusement Co. v. United States, 126 
F. Supp. 184, 188 (Ct. Cl. 1954)).

We calculate decedent’s amount realized by taking the pre-
payment amount he received and subtracting his basis in the 
transactions, which consists of his payments to the VPFC 
holders and decedent’s outstanding liability as a result of the 
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second set of VPFCs in the moment immediately following the 
exchanges.  The calculation is as follows:

Item MSI BofA Total

Prepayment to Decedent $142,626,186   $50,943,578   $193,569,764

Payment to Effect the  
 Exchange of VPFCs   −8,190,640   −3,477,950   −11,668,590

Value of Decedent’s  
 Ongoing Obligation  
 Following the  
 Exchange 20

−79,857,244 −30,375,896 −110,233,140

Gain — —    $71,668,034

Therefore, upon termination of the first set of VPFCs, dece-
dent realized $71,668,034 in short-term capital gain for the 
taxable year ended December 31, 2008.

IV. Conclusion

We have considered all of the arguments the parties made, 
and to the extent they are not addressed herein we find the 
arguments to be moot, irrelevant, or without merit.

To reflect the foregoing,

Decision will be entered under Rule 155.

f

20  The values of decedent’s ongoing obligations following the exchange 
come from the Expert Report of Hendrik Bessembinder, a jointly submit-
ted exhibit prepared by respondent’s expert witness, Dr. Bessembinder.  
Dr. Bessembinder’s report, in relevant part, values decedent’s obligations 
under the VPFCs at various relevant times using the Black-Scholes option 
pricing formula.

The Black-Scholes model is a widely accepted formula for valuing 
European-style options on liquid assets.  It relies on five variables: (1) the 
exercise price of the option; (2) the market price of the underlying asset; 
(3) the volatility of the underlying asset; (4) the expiration date of the option; 
and (5) the risk-free interest rate.  The Code does not require us to use the 
Black-Scholes valuation method, but we think it is a reasonable method 
for valuing the VPFC obligations here because of its wide acceptance and 
stipulation by both parties with respect to its use by Dr. Bessembinder.  See 
6611, Ltd. v. Commissioner, T.C. Memo. 2013-49, at *71 n.34. 
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liBerty gloBal, inc., petitioner v. coMMissioner 
oF internal revenue, respondent

Docket No. 341-21. Filed November 8, 2023.

At the beginning of 2010, P had an overall foreign loss (OFL) 
account balance of approximately $474 million.  That year, P 
sold all its stock in a controlled foreign corporation (CFC), re-
alizing gain of more than $3.25 billion.  On its 2010 return, P 
reported approximately $438 million of the gain as dividend 
income pursuant to I.R.C. § 1248 and approximately $2.8 
billion as foreign-source income, taking the view that Treas. 
Reg. § 1.904(f )-2(d)(1) required this result.  The increased 
foreign-source income allowed P to claim foreign tax credits 
of more than $240 million for the year.  R examined P ’s 2010 
return and eventually issued a Notice of Deficiency determin-
ing that P overstated its foreign-source income for the year 
and consequently overstated its foreign tax credit.  P timely 
petitioned our Court for redetermination of the deficiency.  
The case is before us for decision under Rule 122.  The parties 
agree that I.R.C. § 904(f )(3) applied to P ’s sale of CFC stock.  
Furthermore, they agree that I.R.C. § 904(f )(3)(A) recaptured 
P ’s OFL through the recognition of gain in an amount equal 
to P ’s OFL ($474 million) and recharacterization of that 
amount as foreign-source income.  But they disagree regard-
ing the implications of I.R.C. § 904(f )(3) for P ’s gain beyond 
the amount needed to accomplish its OFL recapture.  P con-
tends that I.R.C. § 904(f )(3)(A), when applicable, is the only 
mechanism for recognizing gain from the disposition of CFC 
stock, overriding all other recognition provisions in chapter 1 
of the Internal Revenue Code.  As a result, P claims that it 
was not required to recognize any gain that exceeded what 
was necessary to recapture its OFL balance.  Alternatively, 
P argues that I.R.C. § 904(f )(3)(A) is ambiguous and that 
Treas. Reg. § 1.904(f )-2(d)(1) requires treating the gain as 
foreign-source income.  Further in the alternative, P elects to 
deduct its foreign taxes under I.R.C. § 164(a)(3).  R maintains 
that I.R.C. § 904(f )(3)(A) does not govern the treatment of the 
remaining $2.8 billion in gain, which is instead subject to the 
rules of I.R.C. §§ 865, 1001, and 1248.  R disagrees that I.R.C. 
§ 904(f )(3)(A) is ambiguous and also disagrees with P ’s read-
ing of Treas. Reg. § 1.904(f )-2(d)(1).  R agrees, however, that 
P is entitled to elect to deduct its foreign taxes under I.R.C. 
§ 164(a)(3).  Held:  I.R.C. § 904(f )(3)(A) speaks only to the gain 
necessary to recapture the OFL, and no more.  Held, further, 
I.R.C. § 904(f )(3)(A) does not override any recognition provi-
sions under chapter 1.  Held, further, I.R.C. § 904(f )(3)(A) is 
not ambiguous and does not recharacterize as foreign source 
gain in excess of that necessary to recapture the OFL.  Held, 
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further, Treas. Reg. § 1.904(f )-2(d)(1) does not recharacterize as 
foreign source gain in excess of that necessary to recapture the 
OFL.  Held, further, for 2010, P may deduct its foreign taxes 
under I.R.C. § 164(a)(3).

Rajiv Madan and Nathan P. Wacker, for petitioner.
Matthew J. Avon and Timothy L. Smith, for respondent.

OPINION

toro, Judge:  This deficiency case calls on us to confront 
an issue of first impression regarding the scope of section 
904(f )(3).1  As relevant here, that provision governs the re-
capture2 of an overall foreign loss (OFL) (a concept we dis-
cuss in detail below in Discussion Part I.C), when a taxpayer 
disposes of shares of stock in a controlled foreign corporation 
(CFC) in certain types of transactions.  The parties offer com-
peting interpretations of the statute.

Petitioner, Liberty Global, Inc., the successor to Liberty 
Global, Inc., and Liberty Global, Inc. & Subsidiaries (collec-
tively, Liberty Global), maintains that section 904(f )(3) not 
only operates to recapture its 2010 OFL beginning account 
balance of some $474 million, but also exempts from U.S. taxa-
tion altogether some $2.8 billion of the gain Liberty Global re-
alized (and ordinarily would recognize) when disposing of the 
stock of one of its CFCs.  Alternatively, Liberty Global main-
tains that section 904(f )(3) coupled with Treasury Regulation 
§ 1.904(f )-2(d)(1) operates to convert more than $2.8 billion 
from U.S.-source income to foreign-source income, increasing 
Liberty Global’s foreign tax credit by more than $240 million 
and offsetting its federal income tax liability accordingly.

The Commissioner of Internal Revenue counters that section 
904(f )(3) and the relevant regulations have a much more mod-
est scope.  In his view, they serve to recapture Liberty Global’s 
OFL of about $474 million, but otherwise neither exempt from 

1  Unless otherwise indicated, statutory references are to the Internal 
Revenue Code, Title 26 U.S.C. (I.R.C. or Code), in effect at all relevant 
times, regulation references are to the Code of Federal Regulations, Title 26 
(Treas. Reg.), in effect at all relevant times, and Rule references are to the 
Tax Court Rules of Practice and Procedure.

2  In tax parlance, the term “recapture” typically refers to a scenario 
where a taxpayer has received a tax benefit in a prior year and circum-
stances change such that, in the current year, the taxpayer is required 
to “recapture”—i.e., give back—that benefit.
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taxation the remaining portion of Liberty Global’s gain nor 
change its source.

As we explain below, the text of the relevant statutory and 
regulatory provisions, the structure of the Code, and policy 
considerations all favor the Commissioner’s interpretation.3

Background

The parties submitted this case fully stipulated under Rule 
122.  The facts below are based on the pleadings and the 
parties’ Stipulation of Facts (including the Exhibits attached 
thereto).  The parties’ Stipulation of Facts with the accompa-
nying Exhibits is incorporated herein by this reference.

Liberty Global is a Delaware corporation with its principal 
place of business in Colorado.  It is the ultimate U.S. par-
ent company, and the direct or indirect owner, of an affili-
ated group of U.S. and foreign corporations.  Liberty Global, 
together with its affiliates, operated converged video, broad-
band, and communications businesses during 2010.

In January 2010, Liberty Global indirectly owned more than 
50% of the voting interests in Jupiter Telecommunications Co. 
Ltd. (J:COM), a Japanese entity, making J:COM a CFC, as 
defined in section 957, for 2010.4  In a series of transactions 
that took place on February 18, 2010, Liberty Global’s inter-
ests in J:COM were transferred to an unaffiliated foreign cor-
poration for $3,961,608,988 in a transaction treated as a sale 
for U.S. federal income tax purposes.5  Liberty Global did not 
own any stock in J:COM following the sale.

Liberty Global timely filed its 2010 U.S. consolidated in-
come tax return.  That return reported recognized gain of 

3  In the event the Court agrees with the Commissioner on the primary 
issues in the case, Liberty Global elects to deduct its foreign taxes under 
section 164(a)(3) for one of the years at issue.  The Commissioner does 
not dispute that Liberty Global may do so.  Given our disposition, Liberty 
Global’s election shall be taken into account when the parties prepare the 
computations under Rule 155.

4  Liberty Global indirectly owned and eventually disposed of the J:COM 
stock through a complex network of affiliates.  Because this organizational 
structure does not affect our analysis, we do not discuss it further.

5  To simplify our discussion, we refer to these transactions collectively 
as Liberty Global’s sale of the stock of J:COM, even though Liberty Global 
transferred its ownership interests in J:COM in transactions involving var-
ious indirectly owned entities.
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$3,256,557,143 from the sale of the J:COM stock and showed 
a beginning balance of $474,372,166 for Liberty Global’s gen-
eral limitation category OFL account.  Liberty Global charac-
terized $438,135,179 of the gain as dividend income pursuant 
to section 1248 and the remaining $2,818,421,964 as capital 
gain.  It treated the capital gain as foreign-source income.

Liberty Global attached to its 2010 return Schedule UTP 
(Form 1120), Uncertain Tax Position Statement.  The Sched-
ule UTP stated as follows:

[Liberty Global] entered into a transaction to sell its entire interest in 
its Japanese subsidiary, [J:COM], during the year.  [Liberty Global] rec-
ognized a gain on the sale and due to recharacterization of the gain also 
recognized deemed section 902 credits as part of the overall transaction.  
The issues are the application of the rules under section 904 to the trans-
action and whether the amount of the foreign tax credit taken as a result 
of the transaction is appropriate.

The Commissioner examined Liberty Global’s 2010 return 
and issued a Notice of Deficiency, in which he determined a 
deficiency of $241,791,309.  In relevant part, the Commissioner 
determined that Liberty Global overstated its foreign-source 
income and was not entitled to any foreign tax credit for the 
year.  The Notice of Deficiency explained the determination 
as follows:

It is determined that no foreign tax credit is allowed due to adjustments 
affecting foreign source income.  The amount of U.S. source gain that is 
recharacterized as foreign source under [I.R.C. §] 904(f )(3) is limited to 
the amount necessary to recapture of the Overall Foreign Losses (“OFLs”) 
in the OFL account at the beginning of the year. . . .  [Y]our foreign tax 
credit allowed for [the] tax year ended December 31, 2010 is $0.00 rather 
than . . . $241,791,309.00.

Liberty Global timely petitioned our Court for redetermina-
tion of the deficiency.6

6  The Commissioner also issued to Liberty Global a Notice of Deficiency 
for 2014, and Liberty Global timely sought redetermination of that defi-
ciency.  Because the Commissioner’s determination concerning 2014 flows 
directly from his determination with respect to 2010, we do not discuss it 
separately. 
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Discussion

I. The Foreign Tax Credit

A. General Principles

The United States generally taxes the worldwide income of 
its citizens and domestic corporations.  See, e.g., Cook v. Tait, 
265 U.S. 47, 56 (1924); Huff v. Commissioner, 135 T.C. 222, 
230 (2010).  This policy choice creates the potential for double 
taxation—that is, the taxation of the same income by both the 
United States and another country.  See AptarGroup Inc. v. 
Commissioner, 158 T.C. 110, 112 (2022).  To address the risk 
of double taxation, the Code allows U.S. citizens and domestic 
corporations to elect to claim a credit for income tax paid to 
a foreign country.  I.R.C. § 901(a); see also Am. Chicle Co. v. 
United States, 316 U.S. 450, 451 (1942).  A domestic corpo-
ration may also claim a credit for a tax that it is deemed to 
have paid or accrued.  I.R.C. § 960; AptarGroup Inc., 158 T.C. 
at 112.

For almost as long as the foreign tax credit has been part 
of the U.S. tax system, Congress has expressed concern that 
the foreign tax credit might be misused to reduce U.S. tax due 
on U.S.-source income.  See Dirk J.J. Suringa, The Foreign Tax 
Credit Limitation Under Section 904 (Section 904 Portfolio), 
6060-1st Tax Mgmt. (BNA) at III (setting out an abbreviated 
history of the foreign tax credit and highlighting Congress’s 
addition of limitations on the credit); see also 1 Joel D. Kuntz 
& Robert J. Peroni, U.S. International Taxation ¶ B4.16[1], 
at B4-185–86 (2022).  Several Code provisions address this 
concern, chief among them, section 904.  See AptarGroup Inc., 
158 T.C. at 112 (citing Theo. H. Davies & Co. v. Commissioner, 
75 T.C. 443, 446 n.9 (1980), aff ’d per curiam, 678 F.2d 1367 
(9th Cir. 1982)).

B. Section 904(a)—The Foreign Tax Credit Limitation

The principal rule in section 904 appears at subsection (a), 
which provides as follows:

The total amount of the credit taken under section 901(a) shall not exceed 
the same proportion of the tax against which such credit is taken which 
the taxpayer’s taxable income from sources without the United States 



158 161 UNITED STATES TAX COURT REPORTS (153)

(but not in excess of the taxpayer’s entire taxable income) bears to his 
entire taxable income for the same taxable year.

We have previously expressed the limitation set out in section 
904(a) as an equation:

Maximum credit =
Taxable income from without U.S_______________________________

Worldwide taxable income
x U.S. tentative tax

Theo. H. Davies & Co., 75 T.C. at 444.  As the formula makes 
clear, the amount of taxable income from sources without the 
United States (also known as foreign-source income) is a key 
driver of the section 904(a) limitation.  All else being equal, 
the higher the foreign-source income, the higher the foreign 
tax credit a taxpayer may be entitled to take.  

C. Section 904(f )—OFL Recapture

The provision at the core of this case—section 904(f )—also 
sets out rules intended to protect the right of the United States 
to impose U.S. tax on U.S.-source income.  Some background 
may be helpful to understand how section 904(f ) operates and 
the potential issues an OFL presents.  We find it easiest to 
provide that background through an example.

1. The OFL Problem

Imagine that USCo, a U.S. corporation with existing U.S. 
operations, opens a branch in Country A at the beginning of 
Year 1.7  Now assume that, by the end of Year 1, USCo’s 
U.S. operations generate taxable income of $300 (or, in tax 
parlance, $300 of U.S.-source income), while the branch’s op-
erations result in a loss of $100.  Assuming that USCo has no 
other foreign operations, the $100 loss comprises its OFL for 
the year.  See I.R.C. § 904(f )(2) (generally providing that an 
OFL exists when a taxpayer’s gross foreign-source income for 
the year is less than the deductions properly apportioned or 
allocated to that income).

7  Generally speaking, a branch is a division of a business within a corpo-
ration.  See Dover Corp. & Subs. v. Commissioner, 122 T.C. 324, 351 (2004).  
As relevant here, the U.S. tax system generally requires that a U.S. parent 
include in its taxable income the profits earned by its foreign branches.  See 
Columbian Rope Co. v. Commissioner, 42 T.C. 800, 817 (1964).
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Under our regime of worldwide taxation, USCo must report 
in its Year 1 U.S. federal income tax return both the income 
from its operations in the United States and the loss from 
the branch’s operations in Country A.  Thus, USCo’s overall 
taxable income for Year 1 would be $200 ($300 U.S.-source in-
come less the $100 foreign-source loss).  Assuming a tax rate 
of 35%, USCo’s Year 1 return would show $70 of tax due ($200 
taxable income × 35%).

Imagine further that in Year 2 USCo’s U.S. operations 
again generate U.S.-source income of $300, but this time the 
branch’s operations turn profitable, generating foreign-source 
income of $100.  Once again, under our regime of worldwide 
taxation, USCo must report in its Year 2 return the results 
of its U.S. and Country A operations, and its overall taxable 
income would be $400 ($300 U.S.-source income plus $100 for-
eign-source income).  Assuming a tax rate of 35%, one would 
expect USCo’s Year 2 return to show $140 of tax due ($400 
taxable income × 35%).

Here is where the foreign tax credit may complicate things.  
Assume that, under Country A’s rules, USCo’s branch is 
not permitted to use prior year losses to offset current year 
income and that Country A imposes a 35% tax on income from 
Country A sources.  Under these rules, the branch would be 
required to pay to Country A $35 of tax for Year 2 ($100 of 
Country A source income × the 35% Country A tax rate).  If 
the usual foreign tax credit rules were applied without modi-
fication for Year 2, under the section 904(a) formula discussed 
above, USCo would be allowed a foreign tax credit of $35, 
computed as follows: Taxable income from without the United 
States (i.e., foreign-source income) ($100) / worldwide income 
($400) × U.S. tentative tax ($140) = Maximum credit of $35.  
Thus, taking into account the foreign tax credit, USCo would 
be required to pay only $105 in U.S. tax for Year 2 (U.S. ten-
tative tax of $140 less $35 foreign tax credit).

Considering the two years together, we notice that USCo 
earned $600 in U.S.-source income ($300 in each year) and 
no income from the Country A branch (the $100 income in 
Year 2 is offset by the $100 loss in Year 1).  Given these re-
sults, one would have expected USCo to have paid $210 in 
U.S. tax ($600 × 35%) and no tax in Country A.  But, as the 
example shows, the combined effect of (a) Country A’s deci-
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sion not to permit branch losses to be carried forward and off-
set future income and (b) the ordinary application of section 
904(a) would lead to the United States collecting only $175 in 
tax ($70 in Year 1 and $105 in Year 2), while Country A would 
collect $35 in tax (all in Year 2).

Congress did not believe this outcome to be consistent with 
the objectives of the foreign tax credit, see Hershey Foods 
Corp. v. Commissioner, 76 T.C. 312, 322–23 (1981) (citing Staff 
of J. Comm. on Tax’n, 94th Cong., General Explanation of the 
Tax Reform Act of 1976, at 236 (J. Comm. Print), as reprinted 
in 1976-3 C.B. (Vol. 2) 1, 248; S. Rep. No. 94-938, at 236 (1976), 
as reprinted in 1976-3 C.B. (Vol. 3) 248, 274); Section 904 
Portfolio at III.J.2; James P. Fuller & Robert Feinschreiber, 
The New Foreign Tax Credit Rules: Analysis and Planning, 
3 Int’l Tax J. 393, 394 (1977), and in 1976 added a new sec-
tion 904(f ) to address the issue, see Tax Reform Act of 1976, 
Pub. L. No. 94-455, § 1032(a), 90 Stat. 1520, 1624–25; Hershey 
Foods Corp., 76 T.C. at 322; Section 904 Portfolio at III.J.2.  As 
relevant here, Congress proceeded in two steps.

2. Section 904(f )(1)—OFL Recapture from Future Income

First, in section 904(f )(1), Congress addressed the fact pat-
tern illustrated by the example—a taxpayer that earns for-
eign-source income after having incurred a foreign-source 
loss that previously offset U.S.-source income (i.e., an 
OFL).8  See Hershey Foods Corp., 76 T.C. at 322–23.  Section 

8  In 2010, section 904(f )(1) read as follows:

(1) General rule.—For purposes of this subpart and section 936, in the 
case of any taxpayer who sustains an overall foreign loss for any taxable 
year, that portion of the taxpayer’s taxable income from sources without 
the United States for each succeeding taxable year which is equal to the 
lesser of—

(A) the amount of such loss (to the extent not used under this para-
graph in prior taxable years), or

(B) 50 percent (or such larger percent as the taxpayer may choose) of 
the taxpayer’s taxable income from sources without the United States 
for such succeeding taxable year,

shall be treated as income from sources within the United States (and not 
as income from sources without the United States).

With exceptions not pertinent to our discussion, section 904(f )(2) defined 
the term “overall foreign loss” to mean “ the amount by which the gross 
income for the taxable year from sources without the United States . . . 
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904(f )(1) requires such taxpayers to recharacterize, for pur-
poses of determining their foreign tax credit, some or all of 
the foreign-source income as U.S.-source.  This resourcing 
reduces the amount reflected in the numerator of the section 
904(a) formula, thus reducing the foreign tax credit available 
to the taxpayer.  Put another way, section 904(f )(1) recap-
tures the prior benefit of permitting USCo to offset its U.S. 
income with the foreign-source loss, so that “when the year(s) 
of excess loss and the year(s) of recharacterization are viewed 
together, U.S. source income will bear its full tax share.”  See 
Hershey Foods Corp., 76 T.C. at 323.9

Congress recognized, though, that a taxpayer might dis-
pose of the assets used in its foreign operations before an 
OFL had been fully recaptured.  See id.  The disposition of 
those assets would leave the mechanism reflected in section 
904(f )(1) ineffectual as the taxpayer would no longer have 
any foreign-source income that might be recharacterized as 
U.S.-source.

3.  Section 904(f )(3)—OFL Recapture from Asset Dispositions

That led Congress to its second step:  adding rules that 
govern the disposition of assets used in foreign operations in 
section 904(f )(3).  The provision “accelerates the recapture 
process upon such disposition by requiring recognition at 
the time of disposition of an amount of income equal to the 
lesser of the gain realized or the amount of any previously 
unrecaptured excess foreign loss.”  Hershey Foods Corp., 76 
T.C. at 323; see also Harvey P. Dale, The Reformed Foreign 
Tax Credit: A Path Through the Maze, 33 Tax L. Rev. 175, 
217 (1978) (“[Section 904(f )(3)’s] evident purpose is to prevent 
avoidance of [section 904(f )(1)’s] rule by transfer or abandon-
ment of a business which is pregnant with OFL recapture.”).  

Following passage of the Tax Reform Act of 1976, section 
904(f )(3)(A) read in relevant part:

for such year is exceeded by the sum of deductions properly apportioned or 
allocated thereto.”

9  To maintain fairness, section 904(g) now includes similar rules allowing 
taxpayers to recapture “overall domestic losses” that limited the availability 
of foreign tax credits in prior years.
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In general.—For purposes of this chapter, if property which has been used 
predominantly without the United States in a trade or business is dis-
posed of during any taxable year—

(i) the taxpayer, notwithstanding any other provision of this chap-
ter (other than paragraph (1)), shall be deemed to have received and 
recognized taxable income from sources without the United States in 
the taxable year of the disposition, by reason of such disposition, in an 
amount equal to the lesser of the excess of the fair market value of 
such property over the taxpayer’s adjusted basis in such property or the 
remaining amount of the overall foreign losses which were not used un-
der paragraph (1) for such taxable year or any prior taxable year, and

(ii) paragraph (1) shall be applied with respect to such income by 
substituting “100 percent” for “50 percent”.[10]

In 2004, Congress amended section 904(f )(3) to cover certain 
dispositions of stock in a CFC.11  See American Jobs Creation 
Act of 2004, Pub. L. No. 108-357, § 895, 118 Stat. 1418, 1647; 
I.R.C. § 904(f )(3)(D).  That amendment made section 904(f )(3) 
applicable to Liberty Global’s sale of J:COM stock in 2010, 
giving rise to the dispute before us.

II.  Application of Section 904(f ) to the Sale of J:COM Stock

The parties agree on many of the issues in this case.  They 
agree, for example, that Liberty Global realized gain of more 
than $3.25 billion on its sale of J:COM stock.  They further 
agree that, absent section 904(f )(3), the Code’s normal rules 
would require the gain to be fully recognized under section 
1001, would treat the gain as U.S.-source income under sec-

10  Section 904(f )(3)(B)(i) provides that “[f ]or purposes of this subsection, 
the term ‘disposition’ includes a sale, exchange, distribution, or gift of prop-
erty whether or not gain or loss is recognized on the transfer.”  Under sec-
tion 904(f )(3)(B)(ii), “[a]ny taxable income recognized solely by reason of 
subparagraph (A) shall have the same characterization it would have had 
if the taxpayer had sold or exchanged the property.”

11  As relevant to our discussion, in 2010, section 904(f )(3)(D) read as 
follows:

(i) In general.—This paragraph shall apply to an applicable disposition 
in the same manner as if it were a disposition of property described in 
subparagraph (A) . . . .

(ii) Applicable disposition.—For purposes of clause (i), the term 
“applicable disposition” means any disposition of any share of stock in 
a controlled foreign corporation in a transaction or series of transactions 
if, immediately before such transaction or series of transactions, the tax-
payer owned more than 50 percent (by vote or value) of the stock of the 
controlled foreign corporation.
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tion 865, and would recharacterize approximately $438 mil-
lion of the gain as dividend income under section 1248.

Even regarding the application of section 904(f )(3), the par-
ties agree on a great deal.  They agree that Liberty Glob-
al’s sale of J:COM stock was a qualifying disposition under 
section 904(f )(3)(D) and therefore that section 904(f )(3)(A) 
applied to recharacterize at least a portion of the gain from 
that transaction.  They further agree that section 904(f )(3) 
operated as intended to the extent of Liberty Global’s begin-
ning OFL balance of $474,372,166—i.e., that the provision 
recaptured the OFL by (1) recharacterizing $474,372,166 of 
gain from the J:COM stock sale as foreign-source income, see 
I.R.C. § 904(f )(3)(A)(i), and (2) applying paragraph 904(f )(1) 
with respect to that income, substituting 100% for 50%, see 
I.R.C. § 904(f )(3)(A)(ii).

Where the parties diverge is on the implications of section 
904(f )(3) for Liberty Global’s remaining gain—in other words, 
gain beyond the amount needed to accomplish the OFL re-
capture.

According to the Commissioner, section 904(f )(3) has no fur-
ther implications.  Once it recaptures the outstanding OFL, 
its work is done and it does not affect the balance of a taxpay-
er’s gain.  Instead, the remaining gain is taxed under other 
Code provisions, which in this case require the gain to be fully 
recognized (section 1001), to some extent recharacterized (sec-
tion 1248), and treated as U.S.-source income (section 865).

Liberty Global, on the other hand, says that section 904(f )(3) 
does a great deal more than recapture the beginning balance 
of its OFL account, offering two competing interpretations.  
First, Liberty Global contends that, when section 904(f )(3) 
applies, it is the only mechanism for recognizing gain from a 
transaction, overriding section 1001 and any other gain recog-
nition provisions in chapter 1 of the Code.  As a result, Liberty 
Global says it was not required to recognize any gain on its 
sale of J:COM stock beyond the $474,372,166 needed to recap-
ture its OFL.  In other words, Liberty Global’s first argument 
is that section 904(f )(3) completely exempted its remaining 
$2.8 billion of gain from U.S. federal income tax.12

12  The parties appear to disagree about whether, if Liberty Global were to 
prevail on either of its arguments, amounts effecting OFL recapture under 
section 904(f )(3) could also be recharacterized as dividends under section 
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Second, in the event we disagree with this outcome, Liberty 
Global argues that section 904(f )(3) is by necessity ambiguous 
and that Treasury Regulation § 1.904(f )-2(d)(1) requires it to 
treat all its gain as foreign-source income.  In combination 
with the section 904(a) formula we have already discussed, 
this view results in Liberty Global being allowed foreign tax 
credits totaling more than $240 million for 2010, permitting 
it to offset U.S. tax on gain that, absent the proposed rechar-
acterization, would have been U.S.-source.  

Notably, Liberty Global makes no attempt to explain why, in 
a rule that it agrees was adopted “to prevent a taxpayer from 
offsetting U.S.-source income in one year, then claiming foreign 
tax credits on positive foreign-source income in a subsequent 
year,” Pet’r’s Opening Br. 9–10, Congress would have provided 
for either one of these rather remarkable results.  Indeed, it 
seems to acknowledge the absence of any potential rationale 
in its briefing.  Pet’r’s Opening Br. 23 (“[Liberty Global] ac-
knowledges that this results in no tax on approximately $2.8 
billion of income that would otherwise be taxed under other 
provisions of the Code. . . . However, ‘the best evidence of Con-
gress’s intent is the statutory text.’ ” (quoting Nat’l Fed’n of 
Indep. Bus. v. Sebelius, 567 U.S. 519, 544 (2012))).  The Court 
agrees that policy arguments cannot override clear text.  See 
United States ex rel. Schutte v. SuperValu Inc., 143 S. Ct. 1391, 
1404 (2023) (“Nor do we need to address any of the parties’ 
policy arguments, which ‘cannot supersede the clear statutory 
text.’ ” (quoting Universal Health Servs., Inc. v. United States 
ex rel. Escobar, 579 U.S. 176, 192 (2016))).  But we disagree 
with Liberty Global’s reading of the text.  We take its two 
arguments in turn.

A.  Section 904(f )(3) Does Not Cap Liberty Global’s Recognized 
Gain.

Liberty Global first argues that section 904(f )(3)(A)(i) 
served to limit the gain it recognized on the stock sale to 
$474,372,166—i.e., the amount of its OFL balance.  “As in all 
statutory construction cases, we begin with the language of 

1248, essentially performing double duty.  Because we reject both of Liberty 
Global’s arguments, this dispute does not affect the outcome of the case, and 
we do not address it further. 
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the statute.”  Barnhart v. Sigmon Coal Co., 534 U.S. 438, 450 
(2002).  And as the Supreme Court has explained:

In statutory interpretation disputes, a court’s proper starting point lies 
in a careful examination of the ordinary meaning and structure of the 
law itself.  Schindler Elevator Corp. v. United States ex rel. Kirk, 563 U.S. 
401, 407 (2011). Where . . . that examination yields a clear answer, judges 
must stop. Hughes Aircraft Co. v. Jacobson, 525 U.S. 432, 438 (1999).  

Food Mktg. Inst. v. Argus Leader Media, 139 S. Ct. 2356, 2364 
(2019).

In 2010, section 904(f )(3)(A) read the same as it did follow-
ing the passage of the Tax Reform Act of 1976.  In relevant 
part, section 904(f )(3)(A)(i) says that upon the disposition of 
certain property,

the taxpayer, notwithstanding any other provision of this chapter (other 
than paragraph (1)), shall be deemed to have received and recognized 
taxable income from sources without the United States in the taxable 
year of the disposition, by reason of such disposition, in an amount equal 
to the lesser of the excess of the fair market value of such property over 
the taxpayer’s adjusted basis in such property or the remaining amount 
of the overall foreign losses which were not used under paragraph (1) for 
such taxable year or any prior taxable year . . . .

In other words, when a taxpayer disposes of the right kind of 
property, the taxpayer, notwithstanding any other provision 
of chapter 1, is deemed to recognize foreign-source income in 
an amount sufficient to offset its remaining OFL, but only to 
the extent of the taxpayer’s actual gain from the transaction.

As the quoted text demonstrates, section 904(f )(3)(A) man-
dates specific treatment for a portion of a taxpayer’s gain from 
a disposition (i.e., an amount equal to the lesser of the taxpay-
er’s remaining OFL and its actual gain).  But the provision 
is silent as to the treatment of any gain beyond that amount.

The parties infer very different outcomes from this silence.  
The Commissioner posits that existing Code provisions con-
tinue to apply to the remaining gain, while Liberty Global 
contends that section 904(f )(3)(A)(i) supplants all other Code 
sections, precluding the taxation of any gain beyond the 
amount it specifies.  The statute provides a clear answer to 
this dispute, which we resolve in the Commissioner’s favor.

To begin with, the Commissioner’s interpretation adheres to 
the text of section 904(f )(3)(A)(i), which provides no instruc-
tion at all regarding amounts in excess of the gain necessary 
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to recapture an OFL balance.  Nor does that provision say 
that any amount from an applicable disposition is exempt 
from recognition.  We take the statute at its word:  If the text 
does not speak to the excess gain, then it does not control 
the treatment of that gain.  Silence is insufficient to create a 
new exclusion.  Cf. Commissioner v. Schleier, 515 U.S. 323, 328 
(1995) (noting that “exclusions from income must be narrowly 
construed” (quoting United States v. Burke, 504 U.S. 229, 248 
(1992) (Souter, J., concurring in the judgment))).  Instead, we 
read section 904(f )(3)(A)(i) as doing exactly what it purports 
to do regarding excess gain—nothing.  And the provision’s 
inaction leaves other applicable Code sections (here, sections 
865, 1001, and 1248) to operate unimpeded.

Adopting Liberty Global’s opposing interpretation would re-
quire us to infer a limiting principle that is not present in the 
statute’s text.  Specifically, we would need to read the provision 
as requiring gain recognition that is limited to the amount 
specified therein.  But neither those words nor similar ones 
appear in section  904(f )(3), and we decline Liberty Global’s 
invitation to add them.  See, e.g., Bates v. United States, 522 
U.S. 23, 29 (1997) (“[W]e ordinarily resist reading words or 
elements into a statute that do not appear on its face.”).

Liberty Global might counter that the statute mandates 
its preferred result by negative inference.  In other words, in 
Liberty Global’s view, because section 904(f )(3)(A) requires a 
taxpayer to recognize a specified amount of gain as taxable 
income, it must follow that the remaining gain need not be 
recognized.  But what the statute actually says is that, with 
respect to the specified gain, “the taxpayer . . . shall be deemed 
to have received and recognized taxable income from sources 
without the United States.”  I.R.C. § 904(f )(3)(A)(i) (emphasis 
added).  Thus, even if one were to accept an argument by 
negative inference, the more natural inference would be that 
there is no deeming with respect to the excess gain.  Or, put 
differently, that existing Code provisions continue to apply 
with respect to the excess gain.

Importantly, our interpretation is far more consistent with 
the broader statutory scheme.  See West Virginia v. EPA, 142 
S. Ct. 2587, 2607 (2022) (“It is a fundamental canon of statu-
tory construction that the words of a statute must be read in 
their context and with a view to their place in the overall stat-
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utory scheme.” (quoting Davis v. Mich. Dep’t. of Treasury, 489 
U.S. 803, 809 (1989))).  In order to apply section 904, generally 
a taxpayer must first elect to claim the foreign tax credit.  
See I.R.C. § 901(a).  And, even when applying section 904, a 
taxpayer turns to subsection (f ) only if it has an outstand-
ing OFL balance, and to paragraph (3) only if, in addition to 
having an outstanding OFL balance, it also disposes of qual-
ifying foreign property.  One would not expect such a narrow 
rule, helpfully titled “Recapture of overall foreign loss” and 
adopted to limit a taxpayer’s foreign tax credit, to serve the 
dual function of exempting billions of dollars of gain from U.S. 
taxation.  As the Supreme Court has said, “Congress does not 
‘ hide elephants in mouseholes’ by ‘alter[ing] the fundamental 
details of a regulatory scheme in vague terms or ancillary pro-
visions.”  Sackett v. EPA, 143 S. Ct. 1322, 1340 (2023) (quoting 
Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 468 (2001)).

Consider the following example, which illustrates the impli-
cations of Liberty Global’s interpretation:  Assume that, in the 
same tax year, taxpayer A and taxpayer B each sell 100% of 
their stock in separate CFCs.13  Each taxpayer realizes $500 
million of gain from its respective sale.  Taxpayer A has a 
beginning OFL balance of $10, and taxpayer B has no OFL.  
Because taxpayer A has an OFL and made a qualified dis-
position of CFC stock, section 904(f )(3) would apply.  Under 
our reading of that section, $10 of taxpayer A’s gain would be 
recharacterized as foreign-source income and subject to the 
recapture rule in section 904(f )(1).  I.R.C. § 904(f )(3).  And 
that is where the reach of section 904(f )(3) would end.  But, 
in Liberty Global’s view, the mere fact that section 904(f )(3) 
applies also means that all of taxpayer A’s remaining gain 
($499,999,990) would not be recognized and would therefore 
be exempt from U.S. tax.  By contrast, because taxpayer B 
had no OFL to implicate section 904(f )(3), all $500 million 
of its gain would be recognized and taxable.  We see nothing 
in the statute, nor indeed in common sense, to support these 
drastically disparate results.

Liberty Global makes much of section 904(f )(3)(A)(i)’s pref-
atory language, which states that the provision applies “not-
withstanding any other provision of this chapter.”  To Liberty 

13  For simplicity, we assume that there is no dividend recharacterization 
under section 1248 for either transaction.
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Global, this text signals that section 904(f )(3) turns off all 
other recognition provisions.  But Liberty Global overreads 
the text.

“In statutes, the word [‘notwithstanding’] ‘shows which pro-
vision prevails in the event of a clash.’ ”  NLRB v. SW Gen., 
Inc., 580 U.S. 288, 301 (2017) (quoting Antonin Scalia & Bryan 
A. Garner, Reading Law: The Interpretation of Legal Texts 
126–27 (2012)).  On the facts before us, there is no conflict 
between section 904(f )(3) and section 1001 or any other provi-
sion requiring recognition.  Rather, section 904(f )(3) operates 
to ensure the minimum amount of recognition necessary to 
recapture a taxpayer’s OFL.  It does not prevent recognition 
beyond the minimum amount and, as a result, does not con-
flict with provisions that require additional recognition.  The 
text of section 904(f )(3)(A)(i) confirms this point, as Liberty 
Global itself appears to acknowledge in its brief:

Indeed, the statute does refer to the “deem[ing]” of income and uses “fair 
market value” of property to measure income.  That language makes more 
sense in the context of nonrecognition transactions; for recognition trans-
actions, income would not be deemed, and income would be measured 
using [the] amount realized (or purchase price) rather than fair market 
value.

Pet’r’s Opening Br. 31.
Section 904(f )(3) does, however, sometimes conflict with non-

recognition provisions (e.g., section 351).  And it does some-
times conflict with sourcing rules (e.g., section 865), as in the 
case before us.  And in those circumstances, the rule of section 
904(f )(3) prevails over the conflicting rule elsewhere in the 
Code.  In short, although the inclusion of “notwithstanding” in 
the statute makes perfect sense, it does not support Liberty 
Global’s reading.

Liberty Global’s argument that the Commissioner’s and our 
interpretation of the statute impermissibly creates different 
rules for recognition and nonrecognition transactions fails for 
similar reasons.  When it applies, section 904(f )(3) ensures 
an amount of recognition sufficient to recapture a taxpayer’s 
OFL.  This rule, by its nature, has different implications for 
recognition transactions, where no recharacterization is re-
quired to effect recapture (at least as to recognition), and non-
recognition transactions, where at least some recharacteriza-
tion is required.  Nothing about this result is impermissible; 
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rather, it reflects the statute operating as drafted.  And this 
result is fully consistent with this Court’s interpretation of 
section 904(f )(3) shortly after it was adopted.  See Hershey 
Foods Corp., 76 T.C. at 323 (“Section 904(f )(3) accelerates the 
recapture process upon such disposition by requiring recogni-
tion at the time of disposition of an amount of income equal 
to the lesser of the gain realized or the amount of any pre-
viously unrecaptured excess foreign loss.”).  Liberty Global’s 
reading, on the other hand, would result in different recogni-
tion rules being applied to taxpayers with OFL balances and 
those without, giving the taxpayers with OFL balances much 
more beneficial tax treatment, as our example above illus-
trates.  Moreover, as the Commissioner points out, Liberty 
Global’s reading is internally inconsistent when it comes to 
recognition and nonrecognition transactions.  See Resp’t’s An-
swering Br. 24–25 (“Under [Liberty Global’s] interpretation, 
in the case of recognition transactions, taxpayers would be 
exempt from realizing and recognizing the excess gain, while, 
in the case of non-recognition transactions, the unrecognized 
portion of the gain would merely be deferred until the prop-
erty is disposed of in a recognition transaction.”).

In summary, we disagree that section 904(f )(3) exempts the 
excess gain from Liberty Global’s sale of J:COM stock and 
decide this issue in the Commissioner’s favor.

B.  Treasury Regulation § 1.904(f )-2(d)(1) Does Not Permit 
Liberty Global to Treat All of Its Gain on the J:COM 
Stock Sale as Foreign-Source Income.

Alternatively, Liberty Global argues that the statute is am-
biguous and that, because of the ambiguity, Treasury Regu-
lation § 1.904(f )-2(d)(1) applies to treat all of its gain on the 
J:COM stock sale as foreign-source income.  If Liberty Global 
were correct, then any gain in excess of its remaining OFL 
balance, which would otherwise be U.S.-source income under 
section 865, would become foreign-source income.  As a result, 
the numerator in its foreign tax credit computation under 
section 904(a) would increase, allowing it to use more than 
$240 million in additional foreign tax credits.

As we have already discussed, however, the statute is not 
ambiguous.  By its plain terms, the statute directs a taxpayer 
to deem amounts necessary to recapture an OFL as recog-
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nized foreign-source taxable income.  It does not speak to gain 
beyond that amount because it has no reason to.  And silence 
in this instance, where other Code provisions address the sa-
lient points, is not ambiguity; rather, section 904(f )(3)(A)(i) 
leaves those other provisions to do their work.

Even assuming, however, for the sake of argument only, 
that the statute were ambiguous, we do not read the regu-
lations as supplying the rule that Liberty Global attempts to 
draw from them.

We begin with the observation that the regulatory text Lib-
erty Global relies on was adopted in 1987, long before Con-
gress enacted the statutory provision applicable here.14  It 
would be unusual for a regulation to speak with specificity 
regarding an issue not implicated at all by the then-existing 
statute.  And, indeed, the regulation did not address sales of 
CFC stock.  Instead, paragraph (d)(1) at the time read the 
same as it did in 2010.  Specifically, it instructed taxpayers 
on what to do “[i]f [the] taxpayer disposes of property used 
or held for use predominantly without the United States in a 
trade or business.”  Treas. Reg. § 1.904(f )-2(d)(1).  Needless to 
say, Liberty Global did not dispose of such property in 2010, 
calling into question the relevance of the regulation to the 
facts before us.

Even more problematic for Liberty Global’s position, the 
regulations, like the statute, speak to the amount of gain nec-
essary to effect the recapture of an OFL, nothing more.  This 
is evident from both the text of the specific rule on which 
Liberty Global relies and the overall regulatory context.

Starting with the former, the text of the relevant regulation 
reads as follows:

Treas. Reg. § 1.904(f )-2(d)(1)  In general.  If a taxpayer disposes of prop-
erty used or held for use predominantly without the United States in 
a trade or business during a taxable year and that property generates 
foreign source taxable income subject to a separate limitation to which 
paragraph (a) of this section is applicable, (i) gain will be recognized on 
the disposition of such property, (ii) such gain will be treated as foreign 

14  We refer to section 904(f )(3)(D), which (as we have already noted) was 
added in 2004 to apply existing rules to certain dispositions of stock in a 
CFC.  See American Jobs Creation Act of 2004, § 895, 118 Stat. at 1647; 
see also Section 904 Portfolio at XII.E.4.e (“Until 2004, § 904(f )(3) did not 
apply to gain realized on the transfer of corporate stock held for investment 
purposes, which covered most types of stock ownership.”).
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source income subject to the same limitation as the income the property 
generated, and (iii) the applicable overall foreign loss account shall be re-
captured as provided in paragraphs (d)(2), (d)(3), and (d)(4) of this section.

Liberty Global asks us to read paragraph (d)(1), and in 
particular paragraph (d)(1)(ii), of the regulation in isolation, 
a method prohibited by our caselaw.15  But even if we were 
to take this approach, all it would tell us, in plain terms, is 
that when a taxpayer disposes of qualifying property (1) some 
amount of gain is recognized, (2) “such [recognized] gain will 
be treated as foreign source income,” and (3) any OFL balance 
will be recaptured.  Treas. Reg. § 1.904(f )-2(d)(1).  It does not 
specify the amount of gain to be recognized nor, by implica-
tion, the amount of gain to be treated as foreign-source in-
come.  And it certainly does not say that it applies to amounts 
beyond those necessary for recapturing an OFL balance.

Moreover, when we read the regulation in the context of the 
greater regulatory scheme, its meaning becomes even more 
apparent.  Treasury Regulation § 1.904(f )-2(d)(1) directs us 
to paragraph (a) for the portion of income to which it applies.  
Treasury Regulation § 1.904(f )-2(a) says that “[r]ecapture is 
accomplished by treating as United States source income a 
portion of the taxpayer’s foreign source taxable income of the 
same limitation as the foreign source loss that resulted in an 
overall foreign loss.”  (Emphasis added.)  In other words, the 
regulation speaks only to the portion of gain necessary to recap-
ture an OFL balance.  See also, e.g., Treas. Reg. § 1.904(f )-2(a) 
(“A taxpayer shall be required to recapture an overall foreign 
loss as provided in this section.”); id. para. (b)(1) (explaining 
how to determine the amount of a taxpayer’s “overall foreign 
loss subject to recapture”); id. para. (d)(4)(iii) (“ The provisions 
of paragraphs (a) and (b) of this section shall be applied to 
the extent of 100 percent of the foreign source taxable income 
which is recognized under paragraph (d)(4)(i) of this section.”); 
id. subpara. (7) (example 3).  The broad sourcing rule that Lib-
erty Global advances is nowhere to be found in the regulation.

15  We interpret regulations using canons of statutory construction, begin-
ning with the text of the regulation, and giving effect to its plain meaning.  
See, e.g., Austin v. Commissioner, 141 T.C. 551, 563 (2013).  To determine a 
regulation’s plain meaning, we look to its text as well as the text and design 
of the regulation as a whole.  See, e.g., id.



172 161 UNITED STATES TAX COURT REPORTS (153)

Finally, it is worth noting that Liberty Global’s preferred 
reading of the regulation is disfavored under general rules 
of interpretation.  We interpret regulations in a manner that 
avoids conflicts with the corresponding statute.  See, e.g., 
Austin, 141 T.C. at 563 (citing Phillips Petroleum Co. & Affil-
iated Subs. v. Commissioner, 97 T.C. 30, 35 (1991), aff ’d with-
out published opinion, 70 F.3d 1282 (10th Cir. 1995)).  Because 
the statute applies only to amounts necessary to recapture 
an OFL balance, Liberty Global’s reading of the regulation is 
directly at odds with the statutory text.16

In summary, section 904(f )(3)(A)(i) is not ambiguous, and 
Treasury Regulation § 1.904(f )-2(d)(1) does not support 
Liberty Global’s position.  We therefore find for the Commis-
sioner on this issue as well.

III. Election to Deduct Foreign Taxes

Because we decide against Liberty Global with respect to 
both its arguments under section 904(f )(3), it alternatively 
wishes to deduct its foreign taxes under section 164(a)(3), 
which it says will also cause the reversal of income recognized 
for its 2010 tax year under section 78.17  The Commissioner 
has conceded that Liberty Global may deduct its foreign taxes 
in lieu of claiming a foreign tax credit.  Therefore, we have 
no occasion to discuss the matter further and conclude that 
Liberty Global may deduct its foreign taxes and reverse the 
income recognized under section 78.

IV. Conclusion

For the reasons stated above, we resolve the case as it re-
lates to section 904(f )(3) in favor of the Commissioner, but 

16  Liberty Global argues that subsequent amendments to the regulation 
in 2012 support its interpretation.  See T.D. 9595, 2012-30 I.R.B. 71, 71.  But 
the fact that the regulation was later clarified does not change our reading 
of the plain text for the years at issue, for the reasons we have already 
discussed.  Moreover, for the same reasons, we find unpersuasive Liber-
ty Global’s argument that the Commissioner is improperly attempting to 
apply here a regulatory rule that did not become effective until after 2010.

17  For a general description of the objective and operation of section 78, 
see Champion International Corp. v. Commissioner, 81 T.C. 424, 426–27 
& n.6 (1983).
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conclude that Liberty Global may deduct its foreign taxes for 
2010.

To reflect the foregoing,

Decision will be entered under Rule 155.
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PS, a partnership, provided funding to portfolio companies 
in exchange for stock, convertible debentures, promissory 
notes, and warrants.  Because PS had no employees, it hired 
YA to manage its assets.  PS could impose restrictions from 
time to time on the management of its assets with appropriate 
notice to YA.  As part of the transactions in which PS acquired 
securities from portfolio companies, those companies paid fees 
to both PS and YA.  For each of 2006, 2007, and 2008, PS filed 
Form 1065, U.S. Return of Partnership Income, but did not file 
Form 8804, Annual Return for Partnership Withholding Tax 
(Section 1446).  PS was advised by the accounting firm that 
prepared its returns that it was not engaged in a U.S. trade 
or business.  PS later filed suit against the accounting firm for 
professional malpractice and negligence.  By execution of a se-
ries of Forms 872–P, Consent to Extend the Time to Assess Tax 
Attributable to Partnership Items, R and PS agreed to extend 
until March 31, 2015, for each of the years in issue, the period of 
limitation on the assessment of “any federal income tax attrib-
utable to the partnership items of the partnership . . . against 
any partner.”  On March 6, 2015, R issued notices of final 
partnership administrative adjustment (FPAAs) for taxable 
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years that included 2006 through 2008.  The FPAAs reflected 
R’s determination that PS was engaged in the conduct of a 
trade or business in the United States during those years, that 
all of PS ’s taxable income was effectively connected with that 
trade or business, and that PS was liable for withholding tax 
under I.R.C. § 1446 on the portion of PS ’s effectively connected 
taxable income allocable to its foreign partners.  R also deter-
mined that PS was a “dealer in securities” subject to the mark-
to-market accounting rules provided in I.R.C. § 475.  Held:  Be-
cause Ps (PS ’s tax matters partners) accept that the activities 
of an agent can be attributed to the agent’s principal for the 
purpose of determining whether the principal is engaged in 
the conduct of a U.S. trade or business, and because Ps have 
not established that the relationship between PS and YA was 
other than agency, YA’s activities can be attributed to PS.  PS ’s 
ability to give interim instructions to YA regarding the man-
agement of PS ’s account demonstrates a relationship of agent 
and principal rather than service provider and recipient.  Held, 
further, Ps have not established that, during 2006, 2007, and 
2008, PS was not engaged in a U.S. trade or business, as defined 
by I.R.C. § 864(b), Commissioner v. Groetzinger, 480 U.S. 23 
(1987), and Higgins v. Commissioner, 312 U.S. 212 (1941).  The 
activities that YA conducted on PS ’s behalf were continuous, 
regular, and engaged in for the primary purpose of income or 
profit.  And Ps have not established that the fees paid by port-
folio companies were additional payments for the use of cap-
ital.  Therefore, they have not established that the activities 
that YA conducted on PS ’s behalf were limited to either the 
management of investments or trading in stocks or securities.  
Held, further, because PS “regularly [held] itself out as being 
willing and able to” purchase stock and debentures, the port-
folio companies from which it made those purchases were its 
“customers,” within the meaning of I.R.C. § 475(c)(1)(A).  Cf. 
Treas. Reg. § 1.475(c)-1(a)(2).  Held, further, because PS “regu-
larly purchase[d] securities from . . . customers in the ordinary 
course of a trade or business,” it was a “dealer in securities,” 
within the meaning of I.R.C. § 475(c)(1)(A), and thus subject to 
the mark-to-market rule provided in I.R.C. § 475(a)(2).  Held, 
further, to satisfy the identification requirement provided in 
I.R.C. § 475(b)(2), under which securities can be excepted from 
the mark-to-market rules of I.R.C. § 475(a), a dealer’s records 
must explicitly state that the security in question is described 
in either I.R.C. §  475(b)(1)(A) or (B) or I.R.C. § 475(b)(1)(C); 
identification of a security in general terms as “held for in-
vestment” is insufficient to meet the requirement.  Held, fur-
ther, Ps have not established that any portion of PS ’s taxable 
income was not effectively connected with its U.S. trade or 
business.  Held, further, a partnership’s liability for withhold-
ing tax under I.R.C. § 1446 can be reduced by nonpartnership 
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deductions of a foreign partner only if the foreign partner cer-
tifies those deductions under Treas. Reg. § 1.1446-6.  Held, fur-
ther, a partnership’s payment of withholding tax under I.R.C. 
§ 1446 results in an overpayment for purposes of I.R.C. § 1464 
only if the withholding tax paid exceeds the withholding tax 
properly due.  Jones v. Liberty Glass Co., 332 U.S. 524 (1947).  
An overpayment does not result merely because the withhold-
ing tax paid in respect of a foreign partner exceeds the foreign 
partner’s income tax liability for the year under I.R.C. § 871(b) 
or 882.  Held, further, PS ’s filing of Form 1065 for each of 2006, 
2007, and 2008 did not commence the period of limitation on 
the assessment of I.R.C. § 1446 withholding tax because the 
return did not advise R of PS ’s potential liability for that tax.  
Commissioner v. Lane-Wells Co., 321 U.S. 219 (1944); Spring-
field v. United States, 88 F.3d 750 (9th Cir. 1996); Paschall v. 
Commissioner, 137 T.C. 8 (2011).  Held, further, because the 
tax imposed by I.R.C. §  1446 is an income tax, PS is a “part-
ner” within the meaning of I.R.C. § 6231(a)(2).  Consequently, 
even if the periods of limitation on the assessment of I.R.C. 
§  1446 withholding tax commenced with PS ’s filing of Forms 
1065, the Forms 872–P executed for 2006 and 2007 extended 
the period of limitation for the assessment of that tax for each 
of those years so that it remained open when R issued the 
FPAAs.  Held, further, PS ’s filing of Forms 1065 did not shield 
it from additions to tax under I.R.C. § 6651(a)(1) for its failure 
to file Forms 8804.  Even if a Form 1065 required to be filed 
by I.R.C. § 6031(a) can, in some circumstances, serve as a “re-
turn” whose filing can prevent the imposition of an addition to 
tax under I.R.C. §  6651(a)(1), PS ’s Forms 1065 cannot be ac-
cepted as defective Forms 8804 because they fail at least three 
of the four elements of the test prescribed in Beard v. Commis-
sioner, 82 T.C. 766 (1984), aff ’d, 793 F.2d 139 (6th Cir. 1986).  
Although R apparently accepts that the Forms 1065 that PS 
filed for 2006, 2007, and 2008 were signed under penalties of 
perjury, those returns did not disclose the facts relevant to the 
determination that PS was engaged in a U.S. trade or business, 
they did not purport to be Forms 8804, and they were not filed 
on the basis of an honest and reasonable belief that they would 
satisfy PS ’s obligations to file Forms 8804.  Held, further, Ps 
have not met their burden of proving that PS ’s failure to file 
Forms 8804 and pay I.R.C. § 1446 withholding tax was due to 
reasonable cause and not willful neglect.

Ellis L. Reemer, Henry C. Cheng, Tamara L. Shepard, and 
Caryn G. Schechtman, for petitioners.

Gretchen A. Kindel, Robert T. Bennett, Rebecca J. Kalmus, 
Charles E. Buxbaum, Shawna A. Early, Kelly M. Davidson, 
and Travis Vance III, for respondent.
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OPINION

halpern, Judge:  In these cases, we review notices of final 
partnership administrative adjustment (FPAAs) in which 
respondent adjusted various partnership items reported by 
YA Global Investments, LP, a limited partnership (YA Global 
or the partnership) for the taxable years ended December 31, 
2006, 2007, 2008, and 2009.1  The FPAAs reflect respondent’s 
determination that the partnership was engaged in a U.S. 
trade or business during those years and that, consequently, 
it was liable for withholding tax under section 1446 on the 
portion of its taxable income effectively connected with that 
trade or business that was allocated to foreign partners.2  The 
FPAAs also determined that the partnership was liable for 
additions to tax under sections 6651(a)(1) and (2) and 6655 for 
its failure to file Forms 8804, Annual Return for Partnership 
Withholding Tax, and its failure to pay estimated taxes and 
section 1446 withholding tax.3  As described in more detail 
below, in addition to assigning error to respondent’s determi-
nation that YA Global was engaged in a U.S. trade or busi-
ness during the years in issue, petitioners4 also raise various 

1  Respondent also issued FPAAs for the partnership’s 2010 and 2011 tax-
able years but made no adjustment to its partnership items for those years.

2  Unless otherwise indicated, statutory references are to the Internal Rev-
enue Code, 26 U.S.C., in effect for the years in issue, regulation references 
are to the Code of Federal Regulations, Title 26 (Treas. Reg.), in effect for 
those years, and Rule references are to the Tax Court Rules of Practice and 
Procedure in effect at the relevant times.

3  In addition, each FPAA determined that the “I.R.C. § 6662 accuracy-related 
penalty is applicable.”  Petitioners advise us that “[r]espondent has 
acknowledged . . . that he does not have sufficient evidence establishing his 
compliance with I.R.C. § 6751(b), and he has therefore conceded these pen-
alties.”  Because respondent does not dispute petitioners’ assertion, we treat 
him as having conceded the accuracy-related penalties determined in the 
FPAAs.  Similarly, because petitioners make no argument on brief challeng-
ing the determination in the 2006 FPAA that YA Global had $23,483,852 
of net earnings from self-employment, we treat them as having conceded 
that issue.  See Gregory v. Commissioner, T.C. Memo. 2018-192, at *10–11; 
Remuzzi v. Commissioner, T.C. Memo. 1988-8, aff ’d on other grounds, 867 
F.2d 609 (4th Cir. 1989).

4  The consolidated cases before us involve two petitioners.  Yorkville 
Advisors, LLC, a Delaware limited liability company (Yorkville Advisors), 
was YA Global’s tax matters partner during 2006.  Another entity, Yorkville 
Advisors GP, LLC (Yorkville GP), was YA Global’s tax matters partner 
during the remaining years in issue.
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issues regarding the manner in which respondent computed 
the partnership’s section 1446 withholding tax liability.  And 
petitioners challenge respondent’s determinations of additions 
to tax.  Petitioners also allege that the applicable statute of 
limitations bars respondent from assessing the tax and ad-
ditions to tax in issue for 2006 and 2007.  In this Opinion, 
we address those issues raised by YA Global’s taxable years 
ended December 31, 2006, 2007, and 2008.  The partnership’s 
2009 taxable year raises additional issues that we will ad-
dress in a subsequent Opinion after giving the parties the 
opportunity to submit supplemental briefs that take into ac-
count our resolution in this Opinion of those issues common 
to all four taxable years.  In this Opinion, we address the 
following issues:

1.  Can the activities of Yorkville Advisors, the manager of 
YA Global’s assets, be attributed to the partnership?

2.  If so, was YA Global engaged, through Yorkville Advi-
sors, in the conduct of a U.S. trade or business during 2006, 
2007, and 2008?

3.  Was YA Global required to recognize gain under the 
“mark-to-market” rule of section 475(a)(2) for each of 2006, 
2007, and 2008?

4.  If YA Global was engaged in the conduct of a U.S. 
trade or business during 2006, 2007, and 2008, how much 
of YA Global’s taxable income for each year was effectively 
connected with that trade or business?

5.  If   YA Offshore Global Investments,  Ltd.  (YA Offshore), 
was allocated effectively connected taxable income for 2007 
and 2008, can YA Global’s liability for section 1446 with-
holding tax for each year be “adjusted” under I.R.C. section 
1464 to reflect stipulated expenses of YA Offshore beyond its 
distributive share of partnership deductions?

6.  Did YA Global’s filing of Form 1065 for each of 2006, 
2007, and 2008 commence the period of limitation on the 
assessment of I.R.C. section 1446 withholding tax for the 
year and, if so, was that period extended by the execution 
of Forms 872–P, Consent to Extend the Time to Assess Tax 
Attributable to Partnership Items?
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7.  Is YA Global liable for additions to tax under I.R.C. 
section 6651(a)(1) and (2) for its failure to file Forms 8804 
and pay I.R.C. section 1446 withholding tax?

For readers’ convenience, we will present our findings of 
those facts relevant to each issue together with our analysis 
of the issue.

I. Attribution of Yorkville Advisors’ Activities to YA Global

A. Introduction

The principal issue in the cases before us is whether YA 
Global engaged in a trade or business in the United States 
during the taxable years ended December 31, 2006, 2007, 
2008, and 2009.  If the partnership was so engaged, it was 
required by section 1446 to withhold and pay tax on that por-
tion of its income effectively connected with its U.S. trade or 
business that was allocable to any foreign partners.

The cases present as a threshold issue the question of 
whether Yorkville Advisors’ activities can be attributed to 
YA Global.  Respondent acknowledges that “[a]s it had no 
employees, YA Global itself could not perform any activities.”  
Therefore, respondent’s conclusion that the partnership en-
gaged in a U.S. trade or business necessarily rests on the 
premise that the activities of Yorkville Advisors, as the man-
ager of the partnership’s assets, can be attributed to the part-
nership.

B. Findings of Fact

YA Global was formed as a Delaware limited partnership on 
January 2, 2001.  In early 2007, YA Global registered under 
the laws of the Cayman Islands.  From YA Global’s formation 
until January 14, 2007, Yorkville Advisors was YA Global’s 
sole general partner.  From January 15, 2007, through Decem-
ber 31, 2011, Yorkville GP was YA Global’s sole general part-
ner.  When petitioners filed their Petitions in these cases, YA 
Global’s mailing address was in George Town, Grand Cayman.

In an Amended and Restated Investment Management 
Agreement entered into as of December 1, 2005 (2005 Agree-
ment), YA Global retained Yorkville Advisors “to render in-
vestment management services and manage [YA Global’s] se-
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curities investment account.”5  Yorkville Advisors maintained 
its headquarters in New Jersey.  In the 2005 Agreement, 
YA Global “constitute[d] and appoint[ed]” Yorkville Advisors “as 
the Partnership’s Agent and attorney-in-fact with full power 
and authority to buy, sell, or otherwise deal with the [Partner-
ship’s] account.”  2005 Agreement § 2.  The agreement further 
states that the “power of attorney” granted to Yorkville Advi-
sors “is coupled with an interest and is irrevocable.”  Id.

Section 3 of the 2005 Agreement provided:  “The Partner-
ship shall promptly advise the Investment Manager of any 
specific investment restrictions relating to the Account.  In 
the absence of such notice, the Investment Manager shall op-
erate the Account without any agreed-upon restrictions with 
the Partnership.”  By its terms, the 2005 Agreement could be 
“terminated by either party with or without cause by the giv-
ing of not less than 30 days’ written notice to the other party.”  
2005 Agreement § 10(a).

As of August 1, 2007, YA Global and Yorkville Advisors en-
tered into a new agreement (2007 Agreement) that amended 
and restated the 2005 Agreement.  The 2007 Agreement in-
cludes provisions that are substantively identical to those of 
the 2005 Agreement described above.  (The termination provi-
sion of the 2007 Agreement appears as section 14(a).)  In ad-
dition, section 9 of the 2007 Agreement states:  “The activities 
engaged in by the Investment Manager on behalf of [YA Global] 
shall be subject to the policies of and control” of YA Global’s 
general partner.6

Yorkville Advisors was compensated for its services by a 
management fee equal to a specified percentage (generally 
2%) of the partnership’s assets and a 20% incentive fee based 
on the partnership’s profits.

YA Global filed a Form 1065 for each of the years in is-
sue.  The partnership’s 2007 Form 1065 includes a Schedule 
K–1, Partner’s Share of Income, Deductions, Credits, etc., for 

5  YA Global entered into the 2005 Agreement under its former name, 
Cornell Capital Partners, LP.  For convenience, we will refer to the partner-
ship throughout as YA Global.  Similarly, we will refer to YA Offshore Glob-
al Investments, Ltd., throughout as YA Offshore, even in regard to periods 
in which it was known as Cornell Capital Partners Offshore, Ltd.

6  The record does not include an investment management agreement sub-
sequent to the 2007 Agreement.  Therefore, we infer that the 2007 Agree-
ment remained in effect at least through the end of 2008.
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Yorkville Advisors that shows an ending capital account bal-
ance of zero.  The partnership’s 2008 return does not include 
a Schedule K–1 for Yorkville Advisors.

C. The Parties’ Arguments

Petitioners argue that the activities of one person cannot be 
attributed to another for the purpose of determining whether 
the second person is engaged in a U.S. trade or business un-
less the first person is an agent of the other under agency 
law.7  They contend that, “[u]nder established agency law, 
both in general and as applied in tax cases, the key to de-
termining whether a principal-agency relationship exists is 
the degree to which the principal has the right to control 
the putative agent.”  “The element of control,” they assert, “is 
critical for attribution.”  Petitioners allege that “the investors 
who pooled their funds and gave them over to be managed 
by Yorkville and Yorkville GP did not exercise the requisite 
control to create an agency relationship.”

Petitioners offer two alternative characterizations of the re-
lationship between YA Global and Yorkville Advisors.  First, 
they contend that the parties’ relationship “was one of service 
recipient and service provider, not one of agency.”  In their 
Answering Brief, they suggest an alternative characterization, 
arguing that Yorkville Advisors’ authority to act on YA Glob-
al’s behalf was “coupled with an interest,” in which case it 
would follow that Yorkville Advisors was not a “true agent” 
because it acted to protect its own interests rather than to 
advance those of YA Global.

Respondent first contends that Federal tax law governs the 
question of when a foreign person can be treated as engaged 
in a U.S. trade or business by reason of the attribution to 
that person of activities conducted by another.  In his view, 
attribution turns on “whether the putative agent was acting 
on behalf of or for the benefit of” the foreign person.

Next, respondent argues that, even if attribution of activ-
ities for tax purposes turns on agency law, the activities of 
Yorkville Advisors would still be attributed to YA Global.  He 
contends that Yorkville Advisors was the partnership’s agent 

7  Petitioners argue that Congress should be “presumed to have incorpo-
rated” common law agency principles into the relevant statutory provisions 
“to determine when the actions of one party may be attributable to another.”
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“throughout the years at issue.”  He elaborates:  “Yorkville Ad-
visors’ [sic] acted as YA Global’s agent because YA Global and 
Yorkville Advisors agreed that Yorkville Advisors’ [sic] would 
act on YA Global’s behalf and YA Global had the right to con-
trol Yorkville Advisors’ conduct.”

Respondent rejects petitioners’ claim that Yorkville Advisors 
was a service provider.  He points to section 3 of each of the 
2005 Agreement and the 2007 Agreement, which, in his de-
scription, allowed YA Global to “impose[ ] specific investment 
restrictions relating to [its] Account.”  Respondent concludes 
that “YA Global had the power to give interim instructions 
or directions.”  See Restatement (Third) of Agency (Third Re-
statement) § 1.01 cmt. f (Am. L. Inst., 2006) (“ The power to 
give interim instructions distinguishes principals in agency 
relationships from those who contract to receive services pro-
vided by persons who are not agents.”).

D. Analysis

Both the 2005 Agreement and the 2007 Agreement re-
fer to Yorkville Advisors as YA Global’s “Agent.”  While that 
description is not, by itself, determinative, petitioners have 
not established that the relationship between Yorkville Advi-
sors and YA Global was other than one of agency.  Petitioners 
accept that the activities of an agent can be attributed to the 
agent’s principal for the purpose of determining whether the 
principal is engaged in a U.S. trade or business.  Therefore, 
we need not decide whether, as respondent suggests, activities 
can be attributed for tax purposes even in the absence of an 
agency relationship.8

The distinction between an agency relationship and one 
of service provider and recipient turns not on the ability to 
provide direction but instead on when that direction may be 
provided.  Service recipients need not accept whatever might 

8  Respondent’s proposed test, under which attribution would turn on 
“whether the putative agent was acting on behalf of or for the benefit of ” 
a foreign person is almost certainly too broad.  Courts have declined to 
attribute to a foreign person activities of another that benefit the foreign 
person.  E.g., Amalgamated Dental Co., Ltd. v. Commissioner, 6 T.C. 1009 
(1949).  Thus, more than mere benefit to the foreign person would be re-
quired to attribute to that person the activities of another even if the tax 
law provides a test separate from agency law.
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strike a service provider’s fancy.  In a relationship of service 
provider and recipient, however, any instructions that limit 
the provider’s discretion must be given at the outset:  The 
recipient cannot vary the instructions midstream.  By con-
trast, the principal in an agency relationship can give interim 
instructions.  Section 1.01 of the Third Restatement defines 
“agency” as “the fiduciary relationship that arises when one 
person (a ‘principal’) manifests assent to another person (an 
‘agent’) that the agent shall act on the principal’s behalf and 
subject to the principal’s control, and the agent manifests as-
sent or otherwise consents so to act.”  As that definition sug-
gests, “the principal’s right to control the agent’s actions” is 
“[a]n essential element of agency.”  Id. cmt. f.  Not only can the 
principal “initially state[ ] what the agent shall and shall not 
do”; the principal also “has the right to give interim instruc-
tions or directions to the agent once their relationship is es-
tablished.”  Id.  It is “[t]he power to give interim instructions 
[that] distinguishes principals in agency relationships from 
those who contract to receive services provided by persons 
who are not agents.”  Id.

We agree with respondent that each of the investment 
management agreements allowed YA Global to give interim 
instructions to Yorkville Advisors regarding the management 
of the partnership’s account.  As noted above, section 3 of 
each agreement requires the partnership to “promptly advise” 
Yorkville Advisors “of any specific investment restrictions 
relating to the Account.”  The requirement of prompt notice 
of any investment restrictions obviously presupposes that the 
partnership could impose restrictions on the manner in which 
Yorkville Advisors managed the partnership’s accounts.  And 
those restrictions could be changed from time to time as long 
as the partnership provided Yorkville Advisors with the requi-
site notice.  The limits on Yorkville Advisors’ discretion were 
not set once and for all at the outset of the parties’ relation-
ship.  It follows that Yorkville Advisors was not, as petitioner 
contends, a service provider.

As petitioners observe, “[a] power given as security does 
not create a relationship of agency.”  Third Restatement 
§ 3.12 cmt. b.  Whether a power is given as security to protect 
rights of the holder affects the power’s duration.  As a general 
matter, a principal can terminate an agent’s actual authority 
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at any time, regardless of any agreement between them.  Id. 
§ 3.10(1).  When a power is given as security, however, “[a] 
principal’s manifestation of revocation is, unless otherwise 
agreed, ineffective to terminate [the] power.”  Id. §  3.10(2).  
A power given as security does not create an agency rela-
tionship “because it is neither given for, nor exercised for, the 
benefit of the person who creates it.”  Id. § 3.12 cmt. b.  The 
holder of a power given as security “is not subject to the cre-
ator’s control and the holder does not owe fiduciary duties to 
the creator.”  Id.  Because the power is given to protect rights 
of the holder, it would defeat the power’s purpose to allow the 
creator to control the holder or to terminate the power at will.

As noted above, section 2 of each investment management 
agreement provides that the “power of attorney” granted to 
Yorkville Advisors “is coupled with an interest and is irrevo-
cable.”  But that characterization, like the contrary designa-
tion of Yorkville Advisors as YA Global’s “Agent,” is not itself 
dispositive.  The investment management agreements do not 
identify the “interest” with which Yorkville Advisors’ power of 
attorney is “coupled.”  Nor do petitioners in their briefs.

The coupling of Yorkville Advisors’ power of attorney with 
its “interest” in serving as YA Global’s investment manager 
cannot render its power irrevocable.  A power given as secu-
rity “is given to protect a legal or equitable title or to secure 
the performance of a duty apart from any duties owed the 
holder of the power by its creator that are incident to the rela-
tionship of agency.”  Third Restatement § 3.12.  The authority 
granted to Yorkville Advisors under the investment manage-
ment agreements cannot be viewed as having been granted to 
secure Yorkville Advisors’ right to compensation for its services 
as YA Global’s investment manager.  As comment b to section 
3.12 of the Third Restatement explains, “An agent’s interest 
in being paid a commission is an ordinary incident of agency 
and its presence does not convert the agent’s authority into 
a power held for the agent’s benefit.”  If, however, Yorkville 
Advisors had “a distinct interest” in YA Global, separate from 
its status as the partnership’s investment manager, “a power 
given to protect that [other] interest [would be] a power given 
as security.”  See Third Restatement § 3.12 cmt. b.

The only interest disclosed in the record that Yorkville 
Advisors had in YA Global apart from its role as the partner-
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ship’s investment manager was the general partner interest it 
held in the partnership until January 14, 2007.  But Yorkville 
Advisors’ authority as investment manager cannot be viewed 
as having been granted to secure its general partner interest 
in YA Global because the authority and the interest were not 
coterminous.  A power given to secure legal or equitable title 
must be given “upon the creation of the . . . title,” Third Re-
statement § 3.12, and necessarily terminates with the termi-
nation of “the interest secured,” id. § 3.13(1)(a).  The authority 
to manage YA Global’s assets granted to Yorkville Advisors 
in the investment management agreements continued after 
the termination of Yorkville Advisors’ interest as the partner-
ship’s general partner.

Moreover, the same ability of YA Global to control Yorkville 
Advisors that precludes the latter from being viewed as a 
service provider rather than an agent also demonstrates 
that Yorkville Advisors did not have a power coupled with an 
interest.  As noted above, the holder of a power given as secu-
rity cannot be subject to the creator’s control.  As also noted 
above, however, section 9 of the 2007 Agreement expressly 
subjects Yorkville Advisors’ activities as investment manager 
to the control of Yorkville GP, YA Global’s general partner.  
And under both the 2007 Agreement and the 2005 Agreement, 
YA Global could impose “restrictions” on Yorkville Advisors’ 
decisions in managing the partnership’s assets.  The degree of 
control retained by YA Global is antithetical to the proposition 
that the partnership granted authority to Yorkville Advisors 
to protect some interest independent of the latter’s role as the 
partnership’s investment manager.

To sum up, both of the investment management agreements 
in effect during the years in issue expressly appoint Yorkville 
Advisors as YA Global’s “Agent” in managing the partner-
ship’s assets.  Petitioners have not established that that char-
acterization was incorrect.  YA Global’s ability under each 
agreement to give interim instructions that would restrict 
Yorkville Advisors’ discretion in managing the partnership’s 
assets prevents the parties’ relationship from being viewed as 
one of service provider and recipient.  And in each agreement, 
YA Global retained a degree of control over Yorkville Advi-
sors that prevents viewing the latter’s powers as having been 
given to secure some unidentified interest in the partnership 
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or its assets apart from Yorkville Advisors’ role as the part-
nership’s investment manager.  Instead, in each of the 2005 
Agreement and the 2007 Agreement, YA Global manifested 
its assent to Yorkville Advisors’ acting on the partnership’s 
behalf and subject to the partnership’s control in managing 
its assets.  And Yorkville Advisors consented to act in that 
capacity.  It follows that the relationship between the parties 
was one of “agency,” as defined by section 1.01 of the Third 
Restatement and that, consequently, the activities Yorkville 
Advisors conducted pursuant to the 2005 Agreement and the 
2007 Agreement can be attributed to the partnership for the 
purpose of determining whether the partnership was engaged 
in a U.S. trade or business during the years in issue.  We now 
turn to the question of whether those activities rose to the 
level of a U.S. trade or business.

II. YA Global’s Conduct of a U.S. Trade or Business

A. Findings of Fact

YA Global provided funding to portfolio companies in the 
form of convertible debentures, standby equity distribution 
agreements (SEDAs), and other securities.  In a SEDA, YA 
Global committed to purchasing up to a specified dollar value 
of a portfolio company’s stock over a fixed period, typically 
two years.

The number of shares that YA Global would receive in ex-
change for a given dollar amount advanced under a SEDA 
was typically determined using a discounted price.  For exam-
ple, in the SEDA that YA Global entered into on February 22, 
2006, with Face Print Global Solutions, Inc. (Face Print), the 
“Purchase Price” used to determine the number of shares the 
partnership would receive from Face Print was stated as “97% 
of the Market Price during the Pricing Period.” 9  The Pricing 
Period included the five Trading Days immediately preceding 
the date of the Advance (Advance Date).  The “Market Price” 
was “the lowest VWAP [volume weighted adjusted price] of the 

9  The parties stipulated that, “[w]hile specific terms may vary from 
transaction to transaction, the documents . . . with respect to [the] 
SEDA transaction between YA Global and Face Print Global Solutions, Inc. 
and the provisions contained in the documents are typical of SEDA trans-
actions in which YA Global entered.”
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Common Stock during the Pricing Period.”10  Respondent’s ex-
pert, Roberts W. Brokaw III, a former investment banker and 
adjunct professor of finance at New York University, testified 
that he did not consider the discounts in SEDA pricing to be 
blockage discounts, which he defined as discounts “applied to 
securities because of some form of illiquidity.”

In addition to granting YA Global the right to purchase stock 
at a discounted price, SEDAs typically required the portfolio 
company to pay to Yorkville Advisors and YA Global various 
fees upon the execution of the SEDA and additional fees upon 
each advance of funds.  The Face Print SEDA, for example, 
required the company to pay Yorkville Advisors an initial 
structuring fee of $20,000 and an additional $500 structuring 
fee for each advance.  Face Print also had to pay the part-
nership commitment fees in the form of (i) $200,000 worth 
of its common stock upon execution of the SEDA, (ii) 6% of 
each advance, withdrawn from the proceeds of the SEDA, and 
(iii) warrants allowing the partnership to purchase 26,325,000 
shares of Face Print’s common stock over five years at prices 
ranging from $0.15 to $0.35 per share.

The terms of at least some convertible debentures also 
allowed YA Global to acquire the stock of the issuer, upon 
conversion, at a discount.  For example, section 3(a) of the 
convertible debenture issued to the partnership by Neome-
dia Technologies, Inc., on August 28, 2008, provided, subject 
to specified limitations:  “This Debenture shall be convertible 
into shares of Common Stock at the option of the Holder, in 
whole or in part at any time and from time to time, after the 
Original Issue Date.”  That section further provided:  “ The 
number of shares of Common Stock issuable upon a conver-
sion hereunder equals the quotient obtained by dividing (x) 
the outstanding amount of this Debenture to be converted 
by (y) the Conversion Price (as defined in Section 3(c)(i)).”  
Section 3(c)(i) provided:

The conversion price in effect on any Conversion Date shall be, at the sole 
option of the Holder, equal to either (a) Fifteen Cents ($0.15) (the “Fixed 

10  Other SEDAs apparently provided for greater discounts.  Petitioners 
did not object to respondent’s proposed finding that, “[c]ommonly, the Pur-
chase Price [used to determine the number of shares to be issued for an ad-
vance under a SEDA] was 95–97% of the lowest ‘Volume Weighted Average 
[Price]’ (‘VWAP ’) of the common stock during the Pricing Period.”
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Conversion Price”) or (b) ninety percent (90%) of the lowest closing Bid 
Price of the Common Stock during the thirty (30) trading days immedi-
ately preceding the Conversion Date as quoted by Bloomberg, LP (the 
“Market Conversion Price”).

The Neomedia Technologies convertible debenture, how-
ever, may not have been representative.  The parties stipu-
lated that “[w]hile specific terms may vary from transaction 
to transaction, the documents . . . with respect to a convertible 
debenture transaction between YA Global and LocatePLUS 
Holdings Corporation and the provisions contained in the 
documents are typical of convertible debenture transactions 
in which YA Global entered.”  Under the terms of the con-
vertible debenture that LocatePLUS Holdings Corporation 
(LocatePLUS) issued to the partnership, if the partnership 
had elected to convert the debenture into stock, the number 
of shares that it would have been entitled to receive would 
have been determined by a fixed conversion price.11

The portfolio companies also paid fees in connection with 
at least some convertible debenture transactions.12  For ex-
ample, Kevin Kreisler, the former chief executive officer of a 
company called GreenShift, testified that when his company is-
sued convertible debentures to YA Global, it paid transactional 
and structuring fees.13  And a slide deck used for a presenta-
tion to prospective investors in the partnership describes con-
vertible debentures as involving, in addition to “[w]arrant cov-
erage” and interest, a “[o]ne time, non-recurring” “banker’s 
fee.”  Although petitioners repeatedly question the reliability 
of marketing materials, the slide referring to fees paid in con-

11  Petitioners cite the LocatePLUS convertible debenture in support of a 
proposed finding that “YA Global had the right to convert portions of the 
debt into common stock of the company, and [the] number of shares issued 
upon conversion was determined using a conversion price that was the low-
er of (i) a fixed price or (ii) a discount to an average market price computed 
over a specific period preceding the installment date.”  In support of that 
finding, petitioners cite section 17(i) of the debenture.  That section de-
fines “Company Conversion Price,” which determined the number of shares 
LocatePLUS had to issue if it had elected to pay interest in stock.

12  The LocatePLUS convertible debenture, which the parties have desig-
nated as representative, does not appear to have provided for the payment 
of fees.

13  Mr. Kreisler did not specify whether GreenShift paid the fees to YA 
Global or to Yorkville Advisors.  The convertible debenture that GreenShift 
issued to YA Global does not appear to be in the record.
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vertible debenture transactions was supported by testimony 
from Edward Schinik, Yorkville Advisors’ chief financial offi-
cer.  When asked about the slide, Mr. Schinik said he was not 
familiar with the specific term “banker’s fee,” but he agreed 
that “the fees, the interest rate, [and] the warrant coverage 
were all part of the economics” of a convertible debenture 
transaction.

Mr. Kreisler, the GreenShift CEO, shared Mr. Schinik’s 
understanding.  Mr. Kreisler was indifferent to the specific 
names given to required fees.  When asked why GreenShift 
paid them, he responded:  “I saw them as part of the embed-
ded economics in the deal.”

Similarly, when Jay Wright, the CEO of a company called 
Mobile Pro, was asked whether the fee his company paid in 
connection with its issuance of convertible debentures to YA 
Global was for services, he replied:  “No.  This was part of 
the overall economics of the transaction.”  He said the focus 
during the negotiations was on “the total cost [of ] capital.”  
He alluded to a tradeoff between fees and interest rates, with 
higher fees, for example, being a quid pro quo for a lower in-
terest rate.

YA Global would typically exercise a conversion feature on 
a convertible note only when it was ready to sell the stock it 
would receive on conversion.  According to Mark Angelo, the 
founder and president of YA Global and Yorkville Advisors, it 
would not “make sense” to convert a debenture and then hold 
the stock received.14  When asked how long YA Global would 
typically hold a security in its portfolio, Mr. Angelo responded:  
“We targeted a 12-to-24 month investment horizon.”

According to a private placement memorandum dated 
December 1, 2005 (December 2005 PPM), prepared in con-
nection with the issuance of limited partnership interests in 
the partnership, the fees that Yorkville Advisors received from 
portfolio companies were “[t]ypically .  .  . generated by the 
Investment Manager for due diligence, structuring and com-
mitment fees.”  Those fees “were intended to cover the Fund’s 
and the Investment Manager’s expenses and overhead.”  In 
2004, however, the fees that Yorkville Advisors had received 
from portfolio companies “exceeded the Fund’s and Investment 
Manager’s expenses and overhead by a significant margin.”  

14  Respondent’s expert, Mr. Brokaw, agreed.
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Therefore, Yorkville Advisors planned, going forward, “to remit 
to the [partnership] any excess funds realized from these fees 
after the payment of all expenses and overhead.”  Consistent 
with those plans, the partnership agreements governing YA 
Global, as amended in 2007, provide that, if Yorkville Advisors 
received cash fees in excess of its expenses, it could remit the 
excess fees to YA Global or apply them in satisfaction of the 
management fee owed to Yorkville Advisors by the partner-
ship.

The fees that Yorkville Advisors received from portfolio 
companies apparently did not continue to cover its expenses 
and overhead throughout the years in issue.  According to 
the partnership’s financial statements, the cash fees that 
Yorkville Advisors was entitled to or did receive were approx-
imately $33,400,000 in 2006, approximately $25,300,000 in 
2007, and $10,047,387 in 2008.  By contrast, Yorkville Advi-
sors reported total deductions on its tax returns of about $29 
million for 2006, $33 million for 2007, and $29.6 million for 
2008.15  Yorkville Advisors remitted to the partnership $7.4 
million in fees in 2006 and $1,600,617 in 2007.  The partner-
ship’s financial statements for 2008 make no mention of any 
remission of fees by Yorkville Advisors.

During the period from 2006 to 2008, the volume of transac-
tions that Yorkville Advisors executed on behalf of YA Global 
declined.  YA Global entered into 25 SEDA transactions 
in 2006, 19 in 2007, and only 9 in 2008.  The partnership 
acquired 202 convertible debentures in 2006, 116 in 2007, and 
111 in 2008.

In a letter to investors, Yorkville Advisors stated:  “We have 
always said that part of what sets Yorkville apart is the way 
that it manages the transactions from start to finish.  Part 
of our edge is that we identify, source, negotiate, conduct due 
diligence, structure the transactions, fund, and manage the 
majority of our deals.”  Yorkville Advisors employed in-house 
attorneys to structure transactions and draft deal documents.

Yorkville Advisors had more than 50 employees during 
2006, 2007, and 2008.  It had 56 employees in 2006.  In 
February 2007, it had 51 employees.  And it had 54 employ-
ees in 2008.

15  The reported total deductions included office expense of $199,645 for 
2006, $178,276 for 2007, and $252,003 for 2008.



190 161 UNITED STATES TAX COURT REPORTS (173)

Yorkville Advisors paid substantial salaries, wages, and pay-
roll taxes.  On its 2006 tax return, Yorkville Advisors reported 
salaries and wages of over $15 million and payroll taxes of 
more than $750,000.  On its 2007 return, Yorkville Advisors 
reported salaries and wages of almost $16.5 million and pay-
roll taxes of almost $600,000.  On its 2008 return, Yorkville 
Advisors reported salaries and wages of over $11 million and 
payroll taxes of more than $450,000.

Yorkville Advisors devoted most of its activities to 
YA Global during the years in issue.  In 2005, Yorkville Advi-
sors managed three other funds: Cornell Rx, Highgate House, 
and Montgomery Equity Partners.  The assets of the other 
three funds, however, were considerably smaller than those of 
YA Global, whose assets constituted more than 72% of Yorkville 
Advisors’ total assets under management.  Cornell Rx was 
terminated in 2006.  And Highgate House and Montgomery 
Equity Partners were restructured and effectively merged with 
YA Global on May 1 and July 1, 2006, respectively.  Therefore, 
between July 1, 2006, and April 1, 2009, YA Global was the 
only fund that Yorkville Advisors managed.16

The December 2005 PPM describes the partnership’s 
“investment objective” as “achiev[ing] superior risk-adjusted 
returns through capital appreciation primarily by making 
directly managed private equity and equity-related invest-
ments and, to a lesser extent, debt investments in public and 
private companies.”  Consistent with that objective, the part-
nership reported substantial net income on its financial state-
ments for each of 2006, 2007, and 2008.17

Petitioners’ expert, Josh Lerner, a professor of investment 
banking at Harvard Business School, prepared a report in 
which he compared YA Global “to the array of institutions 
that provide financing to companies.”  Among other things, he 
“conduct[ed] quantitative analyses of YA Global’s fund perfor-
mance and that of its investee firms.”  Dr. Lerner found that 
“the pattern of [the partnership’s] returns closely matches 
those of [venture capital] funds, with a few very strong per-

16  On April 1, 2009, Yorkville Advisors launched YA Global Investments II, 
Ltd.

17  The partnership reported more than $101 million of net income for 
2006, more than $122 million for 2007, and more than $61 million for 2008.
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formers (more than 100 percent) that offset a large number 
of losses.”

The FPAA for 2006 states:  “It is determined that Cornell 
Capital Partners LP was engaged in a trade or business 
within the United States during the partnership taxable year 
ended December 31, 2006.”  The FPAAs for 2007 and 2008, 
while referring to YA Global, include substantially identical 
statements.

B. Applicable Law

Section 1446(a) requires a partnership to pay a withhold-
ing tax on the portion of any “effectively connected taxable 
income” allocable to a foreign partner.  The term “effectively 
connected taxable income” generally refers to “the taxable 
income of the partnership which is effectively connected (or 
treated as effectively connected) with the conduct of a trade 
or business in the United States.”  § 1446(c).  Although the 
question of when activities rise to the level of a U.S. trade or 
business frequently arises in determining the U.S. tax liabil-
ity of foreign persons, neither the Code nor the regulations 
provide a comprehensive definition of what it means to be 
engaged in a U.S. trade or business.

Section 864(b) provides that “the term ‘trade or business 
within the United States’ includes the performance of per-
sonal services within the United States at any time within 
the taxable year.”18  That section goes on to list activities 
not within the definition of “trade or business within the 
United States,” including trading in securities or commodities.  
See § 864(b)(2).

For the most part, courts have addressed on a case-by-case 
basis activities not within the per se rule for personal services 
and not covered by the trading safe harbors.  Perhaps the 
closest any court has come to articulating a general definition 
of trade or business was when the Supreme Court stated, in 
Commissioner v. Groetzinger, 480 U.S. 23, 35 (1987):  “[N]ot 
every income-producing and profit-making endeavor consti-
tutes a trade or business. . . .  We accept the fact that to be 

18  The definition of “trade or business within the United States” provided 
in section 864(b) applies for purposes of parts I and II of subchapter N of 
chapter 1 (sections 861–898) and chapter 3 (the withholding rules provided 
in sections 1441 through 1464).
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engaged in a trade or business, the taxpayer must be involved 
in the activity with continuity and regularity and that the 
taxpayer’s primary purpose for engaging in the activity must 
be for income or profit.”

But the courts have also recognized an exception to the gen-
eral principle that continuous and regular activities directed 
at income or profit amount to a trade or business.  A taxpayer 
whose activities are limited to investment—regardless of how 
continuous and regular those activities—is not engaged in a 
U.S. trade or business.

Although the investment exception is widely recognized, its 
rationale is unclear.  And the absence of a clear rationale for 
the investment exception makes it difficult to define its pa-
rameters.

The investment exception traces its roots back to Higgins v. 
Commissioner, 312 U.S. 212 (1941).  Higgins involved a Paris 
resident who maintained a New York office where employees 
managed his “extensive investments in real estate, bonds and 
stocks.”  Id. at 213.  In computing his U.S. tax liability, he 
sought to deduct his investment management expenses as 
ordinary and necessary business expenses under the prede-
cessor of section 162.  The Commissioner accepted that the 
expenses were ordinary and necessary.  He also accepted 
that the taxpayer’s real estate activities constituted a trade 
or business.  But he disallowed that portion of the expenses 
allocable to the taxpayer’s dealings in securities.  While the 
taxpayer conceded that small investors were not engaged in a 
trade or business, he argued that his activities were different.  
Because his activities were much more extensive than those 
typical of small investors, he argued, his activities amounted 
to a trade or business.  The Commissioner countered that per-
sonal investment activities, however extensive, cannot be a 
trade or business.  The Court wrote that the determination of 
“whether the activities of a taxpayer are ‘carrying on a busi-
ness’ requires an examination of the facts in each case.”  Id. 
at 217.  It added:

The Bureau of Internal Revenue has this duty of determining what is car-
rying on a business, subject to reexamination of the facts by the Board of 
Tax Appeals and ultimately to review on the law by the courts on which 
jurisdiction is conferred.  The Commissioner and the Board appraised 
the evidence here as insufficient to establish [the taxpayer’s] activities 
as those of carrying on a business.  The [taxpayer] merely kept records 
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and collected interest and dividends from his securities, through mana-
gerial attention for his investment.  No matter how large the estate or 
how continuous or extended the work required may be, such facts are not 
sufficient as a matter of law to permit the courts to reverse the decision 
of the Board.

Id. at 217–18.19

The Higgins opinion, as the Court later described it in 
Commissioner v. Groetzinger, 480 U.S. at 29–30, was “ bare 
and brief ” and “devoid of analysis.”  With “its stress on the 
facts of each case,” Higgins “affords no readily helpful stan-
dard” for determining when a taxpayer is or is not engaged 
in a trade or business.  Id. at 32.  The Court in Groetzinger 
accepted that Higgins “must stand for the proposition that 
full-time market activity in managing and preserving one’s 
own estate is not embraced within the phrase ‘carrying on a 
business,’ and that salaries and other expenses incident to the 
operation are not deductible as having been paid or incurred 
in a trade or business.”  Id. at 30.  But Higgins offers little or 
no guidance on how far the investment exception extends and 
whether it encompasses a taxpayer whose activities include 
anything beyond earning returns on invested capital.

C. The Parties’ Arguments

1. Respondent

Though respondent asserts that “[t]he U.S. trade or busi-
ness standard under section 864(b) does not hinge on labels,” 
he nonetheless rests his argument on them.  “During the Rele-
vant Period,” 20 respondent asserts, “YA Global performed var-
ious lending, underwriting, and other financing activities and 
generally behaved like a lender and underwriter.”  Regarding 
YA Global’s purported lending business, respondent asserts 
that, “[d]uring the Relevant Period, YA Global made hundreds 

19  Under the law in effect for the years at issue in Higgins, the taxpayer 
could have deducted the expenses in question only as trade or business 
expenses under the predecessor of section 162.  Section 212 now allows 
a deduction for expenses incurred in income-producing activities that do 
not rise to the level of a trade or business, but Congress did not enact the 
predecessor of that section until 1942, in response to the Court’s opinion in 
Higgins.

20  Respondent uses the term “Relevant Period” to refer to 2006 through 
2011.
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of loans directly to companies in exchange for promissory 
notes and convertible debentures.”21  Respondent concludes 
that “YA Global’s lending activities far exceeded the number 
of loans needed to establish a trade or business.”

Respondent describes YA Global’s role in a SEDA as that of 
an “intermediary,” acquiring stock in exchange for advances 
and later reselling that stock in the market.  The partner-
ship, he says, “essentially perform[ed] the function of an 
underwriter.”  And underwriting services, respondent con-
tends, “are a service provided to an issuer.”

Respondent suggests that YA Global’s transactions in con-
vertible debentures, in addition to being part of a lending 
business, were also part of an underwriting business.  “Like 
SEDAs,” respondent argues, “convertible debentures were tar-
geted to the ultimate issuance of equity to the public markets.”  
Respondent observes that YA Global would typically convert 
a debenture into stock (and thereby surrender the downside 
protection afforded by its creditor’s rights) only when it was 
prepared to sell the stock received upon conversion.  This 
practice, in respondent’s view, “shows that equity acquired 
with respect to the convertible debentures was not held as an 
investment” but that “instead, YA Global made efforts to dis-
tribute the stock in a manner consistent with its underwriting 
or dealing activities.”

Through its use of “SEDAs, convertible debentures, and 
promissory notes,” respondent argues, “YA Global provided 
financial services to companies seeking funding.”  And 
“[t]he performance of services in the United States,” respondent 
reminds us, “is (with limited exceptions) treated as a trade or 
business under the express language of section 864(b).”  The 
fees paid by portfolio companies, in respondent’s view, rein-

21  Respondent bases his assertion in part on a proposed factual finding 
concerning the number of “promissory notes” issued to YA Global by port-
folio companies during the years in issue.  In response to that proposed 
finding, petitioners object to any suggestion that “YA Global received prom-
issory notes as standalone securities.”  Petitioners contend that YA Global 
acquired promissory notes “only in limited contexts, primarily as part of 
equity-related investment packages.”  Because our analysis does not turn 
on whether any trade or business conducted by YA Global could be properly 
characterized as being, in particular, a lending business, we need not re-
solve the factual question of the extent to which YA Global acquired prom-
issory notes other than as part of an “equity-related investment package.”



(173) YA GLOB. INVS., L.P. v. COMMISSIONER 195

force the conclusion that YA Global, through Yorkville Ad-
visors, “was engaged in a services business.”  The receipt of 
fee income, respondent alleges, distinguishes YA Global from 
“[t]axpayers engaged merely in trading and investment.”

Respondent denies petitioners’ claim that he is raising a 
new issue in arguing that YA Global engaged in a trade or 
business because it provided services.  Referring to a Chief 
Counsel Advice issued in 2014 regarding YA Global,22 respon-
dent asserts that he “has always contended that YA Global 
provided services for compensation.”  Respondent also points 
to references to the performance of services included in a stip-
ulation the parties filed on August 28, 2020 (August 28 stipu-
lation), and in respondent’s Pretrial Memorandum.

Paragraph 1 of the August 28 stipulation states the par-
ties’ agreement as to respondent’s contentions concerning YA 
Global’s alleged U.S. trade or business and precludes respon-
dent from “tak[ing] .  .  . the position that YA Global was en-
gaged in a U.S. trade or business other than as stated in this 
paragraph.”  Paragraph 1(d) and (e) lists as examples of the 
activities involved in YA Global’s alleged business “lending, 
underwriting, and stock distribution and any associated ser-
vices” and “services performed by YA Global and others on YA 
Global’s behalf.”

Respondent’s Pretrial Memorandum stated:  “During the 
years at issue, YA Global was engaged in a U.S. financing 
business, conducting, among other activities, lending and 
underwriting activities and services through its agent Yorkville 
Advisors.”  Two sentences later, respondent asserted:  “In 
addition, as part of this business activity, YA Global, through 
its agent Yorkville Advisors, performed services in the United 
States for fees, which itself demonstrates that the activity 
constitutes a U.S. trade or business.”  Later, respondent ar-
gued that YA Global is ineligible for the trading safe har-
bor because it “did not seek to profit solely from a change in 
value of the securities it received from issuers and borrowers.”  
Rather, respondent contended, “in exchange for performing its 
activities and services, YA Global received compensation in 
the form of fees, discounted property, interest, and spreads.”  
“ The receipt of compensation,” respondent argued, “evidences 

22  The parties agree that YA Global was the subject of Chief Counsel 
Advice 201501013 (Sept. 5, 2014).
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the performance of services, which, if performed in the United 
States, is per se the conduct of a trade or business in the 
United States, under section 864(b).”

Respondent suggests that his references to the performance 
of services are not part of an additional argument, separate 
from his contention that YA Global engaged in underwriting 
and lending.  According to respondent, “lending and under-
writing themselves constitute services.”  Respondent denies 
“argu[ing] that services are involved apart from YA Global’s 
lending and underwriting activities.”  He says his Pretrial 
Memorandum “makes plain that the fees-for-services argu-
ment is associated with, not independent of, respondent’s ar-
gument that YA Global was in the lending and underwriting 
business.”  YA Global’s receipt of fees for services, in respon-
dent’s view, simply establishes that it was engaged in the 
business of underwriting and lending.

Respondent reasons that the FPAAs’ determinations that 
YA Global “was engaged in a trade or business in the United 
States” “were sufficient to put petitioners on notice of the is-
sues in this case.”  Respondent concludes that he “has not 
raised a new issue or argued any theories beyond what [he] 
outlined at the start of the trial and well before.”

Respondent argues that YA Global did not qualify for the 
section 864(b)(2) safe harbor because “financing activities” 
other than trading, “such as lending and underwriting . . . 
are not covered by the safe harbors.”  The distinction between 
lending and underwriting, on the one hand, and trading, on 
the other, respondent explains, “is based on the nature and 
extent of the activities, including direct involvement with the 
issuer.”

2. Petitioners

Petitioners argue: “Even if Yorkville’s activities were at-
tributable to YA Global, . . . those activities would not have 
given rise to a trade or business because the activities—had 
YA Global undertaken them directly—would have been in fur-
therance of investing YA Global’s own funds and managing its 
own portfolio.”  Petitioners observe that continuous and reg-
ular activities directed toward profit do not necessarily con-
stitute a trade or business.  In support of that observation, 
petitioners cite Higgins, which they characterize as “seminal.”  
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Petitioners assert that YA Global’s profits did not arise from 
the actions the partnership undertook through Yorkville Ad-
visors.  Instead, those profits “arose as a result of YA Global 
putting its capital at risk in the ventures of its portfolio com-
panies.”

Petitioners rely on Dr. Lerner’s testimony that YA Global’s 
variable returns are more like those of venture capital funds 
than of banks.  They assert:  “It is clear when looking at YA 
Global’s returns as a whole that it generated profits and 
losses from putting its capital at risk.  That is the hallmark 
of investment.”

Petitioners allow that “[i]t is possible for a taxpayer to have 
a trade or business that is derived from providing capital to 
others” but only “if that trade or business is lending.”  Peti-
tioners claim that “YA Global was not in the lending business” 
because the convertible debentures that YA Global received 
from portfolio companies “were not true loans.”23

Petitioners also dispute respondent’s analogy of YA Global’s 
activities to those of an underwriter:  “YA Global did not earn 
guaranteed returns or fee income for providing underwriting 
services.  To the contrary, its returns were far from guaranteed, 
and they were earned as a result of putting its own capital 
at risk, not from connecting companies with other investors.”

Petitioners claim that, because respondent did not allege in 
his pleadings that YA Global’s activities were subject to the 
per se rule that treats the performance of personal services 
as a U.S. trade or business, that issue is not before us.  In 
addition to asserting that respondent’s services argument is 
untimely, petitioners contend that that argument is “outside 
the scope of the stipulation filed by the parties on August 28, 
2020.”  In the alternative, petitioners ask that, if we do con-
sider the issue, we place the burden of proof on respondent.24

Regarding the merits of the “services” issue, petitioners deny 
that Yorkville Management or YA Global “provided any ser-
vices to portfolio companies.”  They contend that “[t]he agree-

23  Respondent asserts that petitioners cannot disavow the form of the 
convertible debentures and that, in any event, the form should be respected 
because it resulted from arm’s-length relationships.

24  Rule 142(a)(1) provides as a general rule that “[t]he burden of proof 
shall be upon the petitioner.”  But that general rule is subject to exceptions.  
Under one of those exceptions, respondent bears the burden of proof “in 
respect of any new matter.”  Id.
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ments requiring that portfolio companies pay fees to Yorkville 
made no mention of any services that Yorkville was to pro-
vide.”  “If the various ‘fees’ paid by portfolio companies were 
truly in exchange for services,” petitioners reason, “then the 
amounts of those fees would have varied based on the amount 
of time Yorkville had to spend providing such services.”  But, 
they say, “[t]here is no evidence, . . . that that was the case.”  
“In fact,” petitioners observe, “the fees varied, both in name 
and in amount, on a deal-by-deal basis.”  Further, petitioners 
contend, “neither the Fund nor Yorkville ever got any fees un-
less the Fund closed a deal and put its capital at risk.”

In petitioners’ view, “[p]ortfolio companies looked to YA 
Global for capital, not for advice, consultation, or anything else 
particular to the knowledge and skills of Yorkville employees.”  
“ The ‘fees’ paid by portfolio companies,” petitioners conclude, 
“were simply part of the cost they paid to gain access to YA 
Global’s capital.”

Petitioners liken the commitment fees in SEDAs to premi-
ums paid for put options.  “Because the SEDA gave the port-
folio company the right, but not the obligation, to sell its stock 
to YA Global during a fixed period,” petitioners reason, “it was 
a purchase by the company (and a sale by YA Global) of a 
put option.”  Petitioners assert:  “The Code makes clear that 
transactions in options are capital transactions, not fees for 
services.” 25  They conclude:  “It is clear, then, that any com-
mitment fees that portfolio companies paid to YA Global when 
they entered into a SEDA were not compensation for services.  
Rather, they were income from capital assets, namely YA 
Global’s investments in the portfolio companies.”

Petitioners also deny that the pricing terms in SEDAs were 
evidence of the provision of underwriting services.  “ The fact 
that YA Global may have purchased stock in SEDA trans-
actions at a discount to market,” they argue, “is . . . not 
evidence that it provided underwriting services to anyone.”  
They observe that the price of the portfolio company’s stock 
on the date of an advance “could have been more or less than 

25  Petitioners refer to section 1234(b)(1), which provides:  “In the case of 
the grantor of [an] option, gain or loss from any closing transaction with 
respect to, and gain on the lapse of, an option in property shall be treated 
as a gain or loss from the sale or exchange of a capital asset held not more 
than one year.”
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the purchase price determined using data from” the preced-
ing five-day pricing period.  “Therefore,” petitioners conclude, 
“even if YA Global were able to sell all of the portfolio compa-
ny’s stock on any particular day, there would be no guarantee 
that the price at which it purchased the stock would be set 
at a discount to the price at which it sold.”  By contrast, pe-
titioners contend, “in a typical underwriting arrangement . . . 
the underwriter is, in effect, guaranteed a specific percentage 
of the gross sales of a company’s stock.”

Consistent with their claim that YA Global’s activities were 
limited to managing its investments, petitioners observe that 
the partnership “frequently held long positions in its compa-
nies’ stock for long periods of time.”  “In any case,” petitioners 
argue, “to the extent YA Global generated its profits from ac-
quiring and disposing of stock quickly, those activities render 
it a trader.”  And petitioners seem to view the safe harbor for 
trading in stocks and securities provided in section 864(b)(2) 
as encompassing the judicially created safe harbor for invest-
ment.  Under what petitioners describe as the “broad defi-
nitions” of “securities” and “trading” provided in the regula-
tions, “all of YA Global’s transactions, including purchases of 
convertible debentures, converting them to stock, entering 
into SEDAs, purchasing stock pursuant to SEDAs and selling 
stock, all [sic] fall within the definition of ‘trading in stocks 
or securities.’ ” 26

26  Although the statutory safe harbors refer to “[t]rading in stocks or 
securities,” see § 864(b)(2)(A)(i) and (ii), the regulations implementing those 
safe harbors refer to “[t]he effecting of transactions in the United States in 
stocks or securities,” see Treas. Reg. § 1.864-2(c)(1) and (2).  Treasury Reg-
ulation § 1.864-2(c)(2)(i)(c) provides:

For purposes of this paragraph, the term “securities” means any note, 
bond, debenture or other evidence of indebtedness, or any evidence of 
an interest in or right to subscribe to or purchase any of the foregoing; 
and the effecting of transactions in stocks or securities includes buying, 
selling (whether or not by entering into short sales), or trading in stocks, 
securities, or contracts or options to buy or sell stocks or securities, on 
margin or otherwise, for the account and risk of the taxpayer, and any 
other activity closely related thereto (such as obtaining credit for the 
purpose of effectuating such buying, selling, or trading).  The volume of 
stock or security transactions effected during the taxable year shall not 
be taken into account in determining under this paragraph whether the 
taxpayer is engaged in a trade or business in the United States.



200 161 UNITED STATES TAX COURT REPORTS (173)

D. Analysis

The issue of whether YA Global engaged in a U.S. trade or 
business through Yorkville Advisors during the years in issue 
turns on three questions.  First, were the activities Yorkville 
Advisors conducted on behalf of YA Global continuous, regular, 
and engaged in for the primary purpose of income or profit?  
Second, were those activities limited to the management of 
investments?  And third, were they covered by the safe harbor 
provided in section 864(b)(2)(A) for trading in stocks or securi-
ties?  If the activities that Yorkville Advisors conducted on be-
half of YA Global were continuous, regular, and directed at in-
come or profit, went beyond the management of investments, 
and were not within the statutory safe harbor for securities 
trading, then YA Global was engaged in a U.S. trade or busi-
ness as defined by section 864(b), Groetzinger, and Higgins.  
The appropriate label for that business would be of no mo-
ment.  Regular and continuous activities directed at income 
or profit are, by definition, activities of a trade or business.  If 
those activities are conducted in the United States and are 
outside the judicially created exception for investment and 
the statutory safe harbor for trading, then the activities are 
those of a U.S. trade or business.

1.  Continuous, Regular, and Engaged In for Profit?

Petitioners make no argument that Yorkville Advisors’ 
activities were not regular, continuous, and directed at profit.  
Given the number of Yorkville Advisors’ employees who 
devoted themselves to YA Global’s affairs during the years 
in issue, petitioners have no apparent basis for denying that 
those activities were regular and continuous.  And the record 
leaves no room for doubt that Yorkville Advisors sought to 
generate profits for the limited partners who invested in YA 
Global.27

Thus, as petitioners read the regulation, any buying or selling of stocks or 
securities, whether or not that buying or selling goes beyond investing and 
constitutes “trading,” would be covered by the trading safe harbor.

27  The December 2005 PPM confirms YA Global’s profit-making intent 
in describing the partnership’s “investment objective” as achieving “supe-
rior-risk adjusted returns.”  The PPM’s use of the terms “investment” and 
“investments” does not, of course, establish that the activities that Yorkville 
Advisors conducted on behalf of YA Global were limited to the management 
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2. Limited to the Management of Investments?

Petitioners’ primary argument regarding the trade or busi-
ness issue is that YA Global was simply an investor.  That 
argument stands or falls on whether, as petitioners claim, the 
only returns YA Global and Yorkville Advisors earned from 
portfolio companies were returns on capital invested in those 
companies.

The record does not support petitioners’ claim that the 
fees paid by the portfolio companies were simply additional 
payments for the use of capital.  Petitioners assert that 
“ YA Global/Yorkville never got any fees unless the Fund 
closed a deal and put its capital at risk.”  While it may be 
true that a portfolio company had no obligation to pay fees 
to either Yorkville Advisors or YA Global unless a transac-
tion was consummated, the payment of fees did not depend 
on the partnership’s putting its capital at risk.  Some of the 
commitment fees required under the terms of a SEDA were 
payable upon execution of the relevant agreements, before the 
portfolio company sought any advances.

If the fees that portfolio companies paid were simply addi-
tional compensation for capital, those fees should have been 
paid entirely to YA Global.  The funds provided to portfolio 
companies came from the partnership.  The record discloses 
no instance in which Yorkville Advisors provided capital to a 
portfolio company.  And yet, Yorkville Advisors received cash 
fees from portfolio companies.  The form of the transactions 
thus indicates that the portfolio companies received some-
thing of value from Yorkville Advisors above and beyond the 
capital they received from YA Global.

In objecting to proposed findings by respondent about 
specific types of fees, petitioners claim repeatedly that “the 
fees associated with transactions varied, both in name and 
amount.”  Petitioners thereby suggest that the labels applied 
to different fees had no real consequence.  They seem to want 
us to believe, for example, that describing as a “structuring 
fee” an amount paid to Yorkville Advisors does not indicate 
that the fee was compensation for Yorkville Advisors’ efforts 
in structuring the transaction.  As another example, petition-

of investments.  But the PPM does confirm the obvious point that the part-
nership sought to earn positive returns for its limited partners.
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ers suggest that “ ‘monitoring’ fees were paid in cases where 
it was clear there would be nothing to monitor.”  Petitioners’ 
position seems to rest on the premise that the fees Yorkville 
Advisors charged portfolio companies were at least mislead-
ing, if not downright deceptive.

The testimony of Messrs. Kreisler and Wright suggests that 
portfolio companies were relatively indifferent to whether the 
payments they made went to Yorkville Advisors or YA Global 
or whether the costs of the transaction to the companies took 
the form of interest, discounts, or fees given one label or an-
other.  But the characterization of fees should not have been 
a matter of indifference to Yorkville Advisors and YA Global’s 
limited partners.  For them, the labels given to the various 
fees had real economic consequences:  Those designations af-
fected whether the fees would go directly to the partnership 
(and thus necessarily shared among its limited partners) or 
instead were paid, in the first instance, to Yorkville Advisors, 
leaving to the latter’s discretion the extent to which it would 
remit to the partnership any fees beyond those necessary to 
cover expenses.

In addition to paying at least market rates for the capital 
provided by YA Global,28 the portfolio companies paid fees in-
tended to cover the costs of the activities that Yorkville Ad-
visors conducted on the partnership’s behalf—that is, identi-
fying, sourcing and negotiating transactions, conducting due 

28  The record provides no grounds for concluding that the terms on which 
YA Global provided capital to portfolio companies failed to provide the part-
nership with at least market-based returns.  Petitioners suggest, contrary 
to Mr. Brokaw’s testimony, that the discounts at which YA Global could 
acquire portfolio company stock under a SEDA were “blockage” discounts, 
reflecting thin trading in the stock of the portfolio companies and compen-
sating the partnership for the risk that it would be unable to sell its shares 
into the market without depressing the market price.  We need not resolve 
the dispute about whether the SEDA discounts were blockage discounts.  
Even if the discounts precisely compensated YA Global for the risk of being 
unable to sell the shares acquired without depressing their market price, 
the partnership would still have been paying an arm’s-length price for the 
stock.  The absence of market benchmarks for evaluating the terms of the 
convertible debentures makes it difficult to assess the adequacy of the stat-
ed interest rates.  Those rates were presumably lower than what would 
have been provided in the absence of the conversion feature.  But the record 
provides no evidence that any discount in interest rates was more than 
what would have been necessary to cover the value of the conversion right.
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diligence, and structuring and managing the transactions.29  
As indicated by the testimony of Messrs. Kreisler and Wright, 
the portfolio companies would not have entered into a trans-
action whose overall economics were unattractive.  If the port-
folio companies were willing to cover both the cost of Yorkville 
Advisors’ activities and the cost of the capital they received, 
it follows that Yorkville Advisors’ activities had value to the 
portfolio companies.  If, as petitioners argue, Yorkville Advi-
sors’ activities were limited to managing YA Global’s invest-
ments, the portfolio companies should have been unwilling to 
cover any of the costs of those activities.30

Concluding that the fees paid by portfolio companies were 
for benefits other than their receipt of capital does not de-
pend on identifying specific services that the relevant agree-
ments required Yorkville Advisors to provide.  There would 
have been no apparent need for an agreement to impose on 
Yorkville Advisors the obligation to negotiate, structure, and 
document the transaction to which the agreement related.  By 
the time the parties executed the agreement, the negotiating 
and structuring of the transaction would have been complete.

Nor is it of any moment that the fees that portfolio com-
panies paid to Yorkville Advisors were not measured by the 
hours that Yorkville Advisors’ employees devoted to a particu-
lar transaction.  While charging a set amount per hour spent 
may be a common way to bill for legal and other services, 
parties can also agree to the provision of services in exchange 
for fixed fees.

29  While the fees that Yorkville Advisors was entitled to receive were 
intended to cover its expenses—and did so for 2004, and apparently for 
2005 and 2006 as well—they seem not to have covered all of Yorkville 
Advisors’ expenses for 2007 or 2008.  As shown in our findings of fact, 
Yorkville Advisors’ expenses did not decline at the same rate as the fees it 
received, perhaps because some of its expenses, such as office rent and at 
least some salaries, did not vary directly with transaction volume.  Even so, 
the fees that Yorkville Advisors received, or was entitled to receive, covered 
76.7% of expenses (as reported on Yorkville Advisors’ tax return) for 2007 
and 33.9% for 2008.

30  Comparing YA Global’s situation to that of the taxpayer in the “semi-
nal” but “devoid of analysis” case on which petitioners rely, we doubt that 
the portfolio companies in which Mr. Higgins invested would have been 
favorably disposed to a request that they pay him fees sufficient to cover 
the costs of his New York office.
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More generally, the fees charged to portfolio companies 
were intended to cover Yorkville Advisors’ variable costs and 
overhead.  Yorkville Advisors was allowed, at its discretion, to 
remit to YA Global only that portion of the fees that exceeded 
the expenses incurred.  We can thus infer that the amounts of 
the fees were set with an eye to the transaction costs incurred 
even if the fees were not determined by a strict hourly rate.

It makes sense that the portfolio companies saw value 
in Yorkville Advisors’ activities.  The transactions in which 
they received needed capital would not have occurred but for 
Yorkville Advisors’ efforts.  YA Global’s mere showing up on a 
portfolio company’s doorstep with capital in hand would not 
have allowed the company to use that capital in its business.  
More had to be done.  And that something more—the source 
of its professed competitive “edge”—was done by Yorkville 
Advisors.31

In that respect, the activities that Yorkville Advisors con-
ducted on behalf of YA Global can be meaningfully distin-
guished from those of a typical investor.  Investors who pur-
chase securities on the open market do not deal directly with 
the companies in which they invest.  Any benefit to the issuer 
from the investor’s purchase is negligible.  The issuer receives 
no additional capital at that time.  A given investor’s mar-
ket purchase increases the demand for the issuer’s security 
and, together with other purchases, may increase the secu-
rity’s market price—an eventuality presumably favored by 
the issuer’s management.  But the issuer itself realizes no 
immediate benefit from any increase in the price at which its 
securities trade in the market.  Even an investor who buys se-
curities upon initial issuance provides no benefit to the issuer 
other than the capital provided.  By contrast, when the pur-
chaser of a security goes beyond simply deciding whether to 
purchase a security on the terms offered and arranges and 
structures the transaction in which the security is issued, the 
issuer realizes a benefit beyond the receipt of capital.  In that 
circumstance, the issuer would have reason to pay for that ad-
ditional benefit, as YA Global’s portfolio companies apparently 

31  As noted above, petitioners acknowledge that “[t]he ‘fees’ paid by 
portfolio companies were . . . part of the cost they paid to gain access to 
YA Global’s capital.”  Precisely.  Paying to gain access to capital is not the 
same as paying for capital.
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did in paying fees intended to cover the costs of Yorkville Ad-
visors’ activities.32

Petitioners’ reliance on section 1234(b)—the provision 
regarding the termination of options—is misplaced.  As noted 
above, petitioners cite the provision in support of their claim 
that SEDA commitment fees were income from capital as-
sets rather than compensation for services.  As respondent 
reminds us, however, that section, by its terms, does not apply 
“to any option granted in the ordinary course of the taxpayer’s 
trade or business of granting options.”  § 1234(b)(3).  Claiming 
as authority for the proposition that the partnership was not 
engaged in a U.S. trade or business a provision that would 
apply only if the SEDA transactions were not part of a trade 
or business assumes the point in issue.

Moreover, SEDA commitment fees can be readily distin-
guished from premiums paid in a typical put option.  The pre-
mium paid for a put option generally compensates the writer 
for the risk that it will be called upon to purchase the subject 
property at a price that proves to be more than the property 
is worth when the option is exercised.  As we explained in 
Federal Home Loan Mortgage Corp. v. Commissioner (Freddie 
Mac), 125 T.C. 248, 263–64 (2005):

[I]n a typical put option, the optionee is willing to pay a premium to the 
optionor for the right to sell a security to the optionor at an agreed price 
sometime in the future.  If the market value of the security falls below 
the exercise price, the optionee can sell the security to the optionor at a 
price greater than its value on the exercise date.  That potential oppor-
tunity is what the optionee paid for.  Likewise, the premium received by 
the optionor is compensation for accepting the potential risk of having 
to purchase at an unfavorable price.  If the market value of the security 
rises above the exercise price, the option will not be exercised, and the 
optionor keeps the option premium for having accepted the risk associ-
ated with uncertainty.

By contrast, the price YA Global would pay for stock issued 
for a SEDA advance would almost certainly (and by apparent 
design) be at a discount to the market price.  A SEDA would 
seldom, if ever, require the partnership to purchase stock for 
a price in excess of its value at the time of purchase.

32  In Commissioner v. Groetzinger, 480 U.S. at 30, the Court interpreted 
Higgins as “stand[ing] for the propositions that full-time market activity 
in managing and preserving one’s own estate is not embraced within the 
phrase ‘carrying on a business.’ ” (Emphasis added.)
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Petitioners refer us to a definition of “put option” provided 
in Investopedia.com, an online financial reference guide.  
According to Investopedia:

A put option . . . is a contract giving the option buyer the right, but not 
the obligation, to sell—or sell short—a specified amount of an underlying 
security at a predetermined price within a specified time frame.  This 
predetermined price at which the buyer of the put option can sell the 
underlying security is called the strike price.

James Chen, Put Option: What It Is, How It Works, and How 
to Trade Them, Investopedia, https://www.investopedia.com/
terms/p/putoption.asp (last updated Mar. 2, 2022).  “An option’s 
value is informed by the difference between the fixed strike 
price and the market price of the underlying security.”  Jason 
Fernando, Option Strike Prices: How It Works, Definition, and 
Example, Investopedia, https://www.investopedia.com/terms/s/
strikeprice.asp (last updated Apr. 24, 2023).

In a SEDA, however, neither the number of shares to be 
sold nor the price to be paid for those shares is set upon ex-
ecution of the contract.  Under the definition provided in the 
very authority petitioners cite, therefore, a SEDA is not a put 
option.

Referring to Freddie Mac, petitioners remind us that “[t]his 
Court has specifically recognized that a ‘commitment fee,’ 
when it is paid in exchange for the right, but not the obli-
gation, to enter into an agreement with predefined terms, is 
effectively a premium for a put option.”  In Freddie Mac, we 
treated as option premiums commitment fees that originators 
of mortgages paid to the taxpayer for the option of selling 
it mortgages.  Although the agreement between the taxpayer 
and originators provided a formula for determining the price 
the taxpayer would pay for a mortgage if an originator chose 
to sell it, the exact price could not be determined when the 
parties executed the agreement.  Instead, that price would 
depend on the movement of interest rates between the exe-
cution of the agreement and any sale of the mortgage.  But 
the formula had the effect of requiring the taxpayer to pay a 
minimum price.  The taxpayer’s yield from a mortgage could 
not exceed a stated maximum.  Therefore, the agreement pro-
tected the originator from declines in the value of the subject 
mortgage due to increases in interest rates beyond the speci-
fied yield.  See Freddie Mac, 125 T.C. at 264 (“If interest rates 
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rise above the agreed maximum yield, [the taxpayer] is re-
quired to purchase the mortgage on terms less favorable than 
they would have been at current rates.”).  In that respect, the 
agreements at issue in Freddie Mac are distinguishable from 
SEDAs.  As respondent observes, “when YA Global entered 
into a SEDA, it did not have any exposure to price fluctua-
tions prior to the time of ‘exercise’ (when it acquired stock 
from the issuer), because it always bought stock at a discount 
to the prevailing market price.”  Conversely, “[u]nlike a put 
option, SEDAs did not protect issuers against the risk of a de-
cline in their stock price (due to the floating purchase price).”

The record provides no evidence that YA Global treated 
SEDA commitment fees as put option premiums.  Options gen-
erally receive open transaction treatment.  The tax treatment 
of the premium paid for the option will depend on whether 
it is exercised.  In the case of a put option, the premium is 
treated as a reduction in the purchase price of the property 
if the option is exercised.  E.g., Rev. Rul. 58-234, 1958-1 C.B. 
279, 285.  Otherwise, the grantor of the option recognizes ordi-
nary income upon the option’s lapse, id. at 284, unless section 
1234(b)(1) applies to treat the amount as short-term capital 
gain.

Petitioners fail to explain how the prescribed treatment of 
option premiums could have applied to SEDA commitment 
fees.  Suppose a portfolio company elected to receive an 
advance of less than the maximum amount allowed under a 
SEDA.  What portion of the commitment fee would be applied 
to reduce YA Global’s purchase price for the stock issued in 
that advance?  In theory, the commitment fee, if treated as an 
option premium, would have to be prorated among all of the 
shares YA Global purchases under the SEDA.  But the num-
ber of shares that YA Global would ultimately purchase could 
not be determined until all possible advances had been made.

3. Trading Safe Harbor

Just as the activities that Yorkville Advisors conducted on 
behalf of YA Global were not limited to the management of 
the partnership’s investments, those activities were not lim-
ited to trading in stocks or securities.  The reason that YA 
Global was not an investor during the years in issue was not 
that its portfolio turned over too rapidly.  Instead, YA Global 
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fails to qualify for the investment safe harbor because the 
income the partnership earned from portfolio companies went 
beyond returns on invested capital.  In that respect, YA Global 
can be distinguished from both investors and traders.  Trad-
ers, like investors, simply earn returns on the capital they in-
vest.  Because the portfolio companies compensated Yorkville 
Advisors and the partnership for benefits that went beyond the 
use of invested capital, YA Global was neither an investor nor 
a trader.33  The activities that Yorkville Advisors conducted on 
the partnership’s behalf during the years in issue were not cov-
ered by either the judicially created safe harbor for the man-
aging of investments or the statutory safe harbor for trading 
in securities provided in section 864(b)(2)(A).

4.  Conclusion:  Petitioners’ Failure to Meet Their Burden of 
Proof

To sum up, the record establishes that the activities that 
Yorkville Advisors conducted on behalf of YA Global were con-
tinuous, regular, and directed at income or profit, went be-
yond the management of investments, and were not within 
the statutory safe harbor for securities trading.  It follows 
that petitioners have not met their burden of proving that 
YA Global was not engaged in a U.S. trade or business—as 

33  YA Global would not fall within the trading safe harbor even if we 
were to accept that, under Treasury Regulation § 1.864-2(c)(2)(i)(c), the safe 
harbor covers any buying and selling of stocks or securities.  The activi-
ties that Yorkville Advisors conducted on behalf of YA Global went beyond 
buying and selling socks or securities.  Petitioners make no argument that 
the activities that Yorkville Advisors conducted in identifying, sourcing, and 
negotiating transactions—activities for which Yorkville Advisors was com-
pensated by portfolio companies—were “closely related” to buying, selling, 
or trading in stocks or securities.  Yorkville Advisors’ activities can be read-
ily distinguished from obtaining credit to buy, sell, or trade in stocks or 
securities.  Yorkville Advisors’ work in arranging for the issuance of stock 
or convertible debentures by a portfolio company could be viewed as a pre-
condition to its purchase of that stock or those debentures.  In that limited 
sense, Yorkville Advisors’ activities could be likened to a taxpayer’s obtain-
ing the credit necessary to purchase stock or securities.  But the taxpayer’s 
obtaining of credit would not provide a benefit to the issuer of the stock or 
securities for which the issuer could be expected to compensate the tax-
payer.  As respondent observes, “ Taxpayers engaged merely in trading and 
investment simply do not earn income designated as fees.”
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defined by section 864(b), Groetzinger, and Higgins—during 
the years in issue.

Petitioners’ burden is not limited to establishing that 
YA Global was not in a trade or business of underwriting or 
lending.  The issue before us is not so narrowly circumscribed.  
The FPAAs reflect respondent’s determination that YA Global 
“was engaged in a trade or business within the United States.”  
The Petitions assign error to respondent’s determinations 
that the partnership was engaged in a U.S. trade or business 
during the years in issue.  Respondent’s Answer denies that 
he erred as alleged.

Therefore, the issue defined by the pleadings is whether 
YA Global was engaged in a trade or business—of any sort—
during the taxable years in issue.  Petitioners seem to have 
viewed their task as limited to refuting the specific arguments 
respondent advanced.  The August 28 stipulation may reflect 
petitioners’ mistaken assumption that, in circumscribing re-
spondent’s arguments, they would be limiting their factual 
burden.

The August 28 stipulation had no effect on the burden of 
proof.  Rule 142(a)(1) provides:  “ The burden of proof shall be 
upon the petitioner, except as otherwise provided by statute 
or determined by the Court; and except that, in respect of any 
new matter, increases in deficiency, and affirmative defenses, 
pleaded in the answer, it shall be upon the respondent.” 34  
While petitioners amended their Petitions before trial to raise 
affirmative issues, respondent did not amend his Answer until 
April 2023, more than two years after the initial round of 
posttrial briefs.  As explained infra Part V.A, the amended 
Answer respondent ultimately filed does not address the ques-
tion of whether YA Global was engaged in a U.S. trade or busi-
ness but only the amount of withholding tax that would be 
due should we determine (as we have) that the partnership 
was so engaged.  Moreover, even an amended answer does not 
shift the burden of proof if it “assert[s] . . . a new theory which 
merely clarifies or develops the original determination with-

34  Petitioners’ Petitions, as amended, assert that respondent has the bur-
den of proof in regard to the adjustments set forth in the FPAAs because 
“[t]he FPAAs fail to identify the factual basis for any of the adjustments.”  
Petitioners make no argument on brief, however, concerning the applicabil-
ity of section 7491, which, in specified circumstances, can shift the burden 
of proof to the Commissioner.
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out being inconsistent or increasing the amount of the defi-
ciency.”  Achiro v. Commissioner, 77 T.C. 881, 890 (1981).  The 
arguments respondent has advanced about why YA Global 
was engaged in a U.S. trade or business are not inconsistent 
with the FPAAs’ determinations that YA Global was engaged 
in a U.S. trade or business.  Consequently, respondent has not 
raised a “new matter” for which Rule 142(a) would assign him 
the burden of proof.

Petitioners had the burden of proving that YA Global was 
not engaged in a U.S. trade or business during the years in 
issue.  They have not met that burden.  Therefore, we con-
clude that YA Global was engaged in a U.S. trade or business 
during the years in issue.

YA Global’s conduct of a trade or business in the United 
States, however, does not, by itself, establish that the partner-
ship is liable for section 1446 withholding tax in any partic-
ular amounts.  The partnership’s liability under section 1446 
depends on that portion of its taxable income that is both 
(1) effectively connected with its U.S. trade or business and 
(2) allocable to foreign partners.  As explained in more detail 
infra Part IV, respondent contends that all of the taxable in-
come YA Global reported was effectively connected with its 
U.S. trade or business.  But respondent also argues that, in 
one respect, the partnership’s taxable income for each of 2006, 
2007, and 2008 differs from what it reported on its Form 1065 
for the year.  According to respondent, the partnership’s re-
ported taxable income must be adjusted to reflect the applica-
tion of section 475’s mark-to-market rules.  Therefore, before 
considering the extent to which the partnership’s taxable in-
come is effectively connected with its U.S. trade or business, 
we must consider whether the amount of the partnership’s 
taxable income for each year depends in part on the rules 
provided in section 475.

III. Applicability of Section 475’s Mark-to-Market Rules

A. Findings of Fact

Yorkville Advisors and YA Global used slide decks to make 
presentations to prospective investors or portfolio companies.  
One of those slide decks describes the partnership’s “compet-
itive edge” in “deal origination.”  It notes that “[c]ompanies 
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seeking capital contact the Firm directly.”  The slide deck 
also refers to introductions provided by investment bank-
ers, referrals from securities attorneys and accounting firms, 
YA Global’s sponsorship of industry conferences, and the con-
sistent quotation in the press of Yorkville Advisors’ “Principals 
and Bankers” “as authorities on structured finance.”  Another 
slide deck, for a presentation by Yorkville Advisors, states: 
“Strong reputation leads many issuers to contact us directly.”

Mr. Angelo confirmed that “industry professionals . . . came 
to us.”  “Investment banks [and] placement agents,” he said, 
“would call us and show us potential investment opportuni-
ties.”  In addition, “law firms [and] accounting firms . . . would 
show [Yorkville Advisors] potential investment opportunities.”  
Mr. Angelo also confirmed that Yorkville Advisors’ personnel 
“went out and . . . attended a lot of conferences” in industries 
in which they sought to source transactions and “would look 
to speak to management” of potential portfolio companies.

Section 3.4 of the Face Print SEDA included the following 
among representations and warranties that the partnership 
(as “Investor”) made to Face Print (the “Company”):

The securities are being purchased by the Investor for its own account, 
for investment purposes.  The Investor agrees not to assign or in any 
way transfer the Investor’s rights to the securities or any interest therein 
and acknowledges that the Company will not recognize any purported 
assignment or transfer except in accordance with applicable Federal and 
state securities laws.  No other person has or will have a direct or in-
direct beneficial interest in the securities.  The Investor agrees not to 
sell, hypothecate, or otherwise transfer the Investor’s securities unless 
the securities are registered under Federal and applicable state securities 
laws or unless, in the opinion of counsel satisfactory to the Company, an 
exemption from such laws is available.

Similarly, section 2(a) of the Securities Purchase Agreement 
that the partnership entered into with LocatePLUS (also 
included among the partnership’s representations and war-
ranties) states:

Each Buyer [35] is acquiring the Securities for its own account for invest-
ment only and not with a view towards, or for resale in connection with, 
the public sale or distribution thereof, except pursuant to sales registered 
or exempted under the Securities Act [of 1933]; provided, however, that 
by making the representations herein, such Buyer reserves the right to 

35  A schedule attached to the agreement identifies the partnership as the 
only “Buyer.”
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dispose of the Securities at any time in accordance with or pursuant to an 
effective registration statement covering such Securities or an available 
exemption under the Securities Act.  Such Buyer does not presently have 
any agreement or understanding, directly or indirectly, with any Person 
to distribute any of the Securities.

The partnership’s Form 1065 for 2006 reported total taxable 
income of $99,272,114, consisting of $27,557,943 of interest, 
$1,212,281 of ordinary dividends, $66,353,835 of short-term 
capital gain, $1,756,027 of long-term capital gain, $9,797,190 
of other income, and $7,405,162 of other deductions.  The sum 
of those amounts appears on line 26(d) of Part II of Schedule 
M–3, Net Income (Loss) Reconciliation for Certain Partner-
ships.  Line 22(b) of that same schedule shows a temporary 
difference between financial statement income and taxable in-
come of $3,588,938, which an explanatory statement identifies 
as “change in unrealized appreciation.”

The partnership’s 2007 Form 1065 reported total taxable 
income of $124,781,391, consisting of $45,083,015 of interest, 
$739,568 of ordinary dividends, $72,034,012 of short-term 
capital gain, $540,186 of long-term capital loss, $9,056,334 of 
other income, and $1,591,352 of other deductions.  The re-
turn also reported foreign taxes paid of $38,208.  The total 
taxable income shown on line 26(d) of Schedule M–3, Part II 
($124,743,183) is the difference between the partnership’s total 
taxable income and the foreign taxes paid.  Line 22(b) of that 
schedule shows a temporary difference of $2,337,280, which 
an explanatory statement describes as a change in unrealized 
appreciation or deprecation.  (The $2,337,280 temporary dif-
ference reduced the partnership’s financial statement net in-
come but was added back to arrive at taxable income.)

The partnership’s 2008 Form 1065 reported total taxable 
income of $48,542,819, consisting of $50,148,704 of interest, 
$557,181 of ordinary dividends, $17,074,059 of short-term cap-
ital gain, $22,498,796 of long-term capital loss, $5,186,508 of 
other income and $1,924,837 of other deductions.  Line 26(d) 
of Schedule M–3, Part II shows the sum of those amounts.  
Line 22(b) of that same schedule shows a temporary difference 
of $13,393,454, which an explanatory statement identifies as a 
change in unrealized depreciation.  (The temporary difference 
was included in financial statement income but not taxable 
income.)  The temporary difference YA Global reported on line 
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22(b) of Schedule M–3, Part II of its 2008 Form 1065 is the 
net of two amounts shown on the partnership’s 2008 income 
statement: a $13,813,194 “[i]ncrease in unrealized apprecia-
tion of investments and forward currency contracts for the 
year ” and a $419,740 “[u]nrealized loss in securities distrib-
uted to Partners.”  The partnership’s 2008 return also reports 
“other credits” of $249,917, identified as “U.S. tax withheld.”

The Form 1065 that YA Global filed for each of 2006, 2007, 
and 2008 reported no ordinary business income on line 22.

The 2006 FPAA states respondent’s determination that 
the partnership “was a dealer in securities within the mean-
ing of I.R.C. § 475 during the 2006 tax year.”  Consequently, 
the partnership “was required to apply the ‘mark to market’ 
accounting rules described therein and all gains or losses are 
treated as ordinary income or loss.”  The FPAAs for 2007 and 
2008 state similar determinations for those years.

The 2006 FPAA determined that the partnership had 
“[n]et ordinary business income for the 2006 tax year [of ] 
$102,861,052.00,” which the FPAA describes as “Form 1065 
Schedule M–3 Part II line 26(d) less line 22(b), treated as or-
dinary.”  ($102,861,052 is the sum of the $99,272,114 total tax-
able income reported by the partnership and the $3,588,938 
change in unrealized appreciation included in financial state-
ment income but not taxable income.)  The 2007 and 2008 
FPAAs determined net ordinary business income for those 
years of $122,405,903 and $61,936,273, respectively.  Respon-
dent derived those amounts in the same manner he employed 
for 2006, using the amounts shown on lines 26(d) and 22(b) 
of the Schedule M–3, Part II of the partnership’s return for 
the year.36  The 2008 FPAA also disallowed the $249,917 of 

36  The $122,405,903 net ordinary business income determined in the 2007 
FPAA is the difference between the $124,743,183 reported on line 26(d) of 
Schedule M–3, Part II and the $2,337,280 temporary difference reported 
on line 22(b).  Because the amount reported on line 26(d) was reduced by 
the foreign taxes YA Global purported to have paid, the ordinary business 
income respondent determined for 2007 was also reduced by that amount.  
The 2007 FPAA, however, redetermined the partnership’s foreign taxes paid 
to be zero, on the ground that the partnership had not substantiated the 
reported amount.  Although the Petitions assigned error to respondent’s 
disallowance of the foreign taxes claimed by the partnership for 2007, peti-
tioners make no argument on brief in support of that assignment of error.
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other credits reported by the partnership on the ground that 
those credits “have not been substantiated.”37

B. Applicable Law

Section 475(a) provides rules regarding the treatment of 
“securities” held by a “dealer in securities.”  Section 475(a)(1) 
requires the securities included in the dealer’s inventory to be 
valued at their fair market value.  Section 475(a)(2) provides:

In the case of any security which is not inventory in the hands of the 
dealer and which is held at the close of any taxable year—

(A) the dealer shall recognize gain or loss as if such security were 
sold for its fair market value on the last business day of such taxable 
year, and

(B) any gain or loss shall be taken into account for such taxable year.

Any gain or loss recognized under section 475(a)(2) is “treated 
as ordinary income or loss.”  § 475(d)(3)(A)(i).

Section 475(c)(1) defines “dealer in securities” as “a tax-
payer who—(A) regularly purchases securities from or sells 
securities to customers in the ordinary course of a trade or 
business; or (B) regularly offers to enter into, assume, offset, 
assign or otherwise terminate positions in securities with cus-
tomers in the ordinary course of a trade or business.”  For 
purposes of section 475, the term “security” includes “any . . . 
share of stock in a corporation,” § 475(c)(2)(A), any “note, bond, 
debenture, or other evidence of indebtedness,” § 475(c)(2)(C), 
and any warrant to acquire stock, § 475(c)(2)(E).38  Treasury 
Regulation §  1.475(c)-1(a) provides:  “Whether a taxpayer is 
transacting business with customers is determined on the ba-
sis of all of the facts and circumstances.”

37  Although the Petitions assign error to respondent’s disallowance of the 
credit for U.S. tax withheld that YA Global reported for 2008, petitioners 
make no argument on brief to support the claim in the Petitions that “[t]he 
Partnership substantiated Other credits as reflected on Form 1065 . . . [for] 
taxable year 2008, and therefore the Partnership is entitled to a $249,917 
credit in taxable year 2008.”  We therefore uphold respondent’s determina-
tion that the partnership’s other credits for 2008 were zero.

38  Section 475(c)(2)(E) includes within the definition of “security” any “evi-
dence of an interest in, or a derivative financial instrument in, any security 
described in [section 475(c)(2)(A), (B), (C), or (D)] . . . including any option, 
forward contract, short position, and any similar financial instrument in 
such a security.”
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Section 475(b)(1) lists securities to which the mark-to-market 
rules of section 475(a) do not apply.  Among the listed excep-
tions are

(A) any security held for investment, [and]
(B) (i) any security described in subsection (c)(2)(C) [that is, a note, 

bond, debenture, or other evidence of indebtedness] which is acquired (in-
cluding originated) by the taxpayer in the ordinary course of a trade or 
business of the taxpayer and which is not held for sale . . . .

§ 475(b)(1).  Treasury Regulation § 1.475(b)-1(a) provides:  
“[A] security is held for investment (within the meaning of 
section 475(b)(1)(A)) or not held for sale (within the mean-
ing of section 475(b)(1)(B)) if it is not held by the taxpayer 
primarily for sale to customers in the ordinary course of the 
taxpayer’s trade or business.”

To qualify a security for one of the exceptions listed in sec-
tion 475(b)(1), a taxpayer must identify it as such.  Section 
475(b)(2) provides:

A security shall not be treated as described in subparagraph (A), (B), or 
(C) of paragraph (1), as the case may be, unless such security is clearly 
identified in the dealer’s records as being described in such subparagraph 
before the close of the day on which it was acquired, originated, or entered 
into (or such other time as the Secretary may by regulations prescribe).

Treasury Regulation § 1.475(b)-2(a) elaborates:

An identification of a security as exempt from mark to market does 
not satisfy section 475(b)(2) if it fails to state whether the security is 
described in—

(1) Either of the first two subparagraphs of section 475(b)(1) (identi-
fying a security as held for investment or not held for sale); or

(2) The third subparagraph thereof (identifying a security as a hedge).

Revenue Ruling 97-39, 1997-2 C.B. 62, 62, addresses 
several issues “to enable taxpayers to comply with the 
mark-to-market requirements of § 475.”  Issue 6 asks:  “Is 
a dealer in securities required to use a special procedure to 
comply with the identification requirements under § 475? ”  
Id. at 63.  The ruling answers that question in the negative, 
explaining:

Unless the Commissioner otherwise prescribes, a dealer may comply with 
the identification requirements under § 475 using any reasonable method 
. . . .  The identification, however, must be made on, and retained as 
part of, the dealer’s books and records.  The dealer’s books and records 
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must clearly indicate . . . that it is being made for purposes of § 475. . . .  
Under § 1.475(b)-2(a), an identification need not distinguish between an 
exception under § 475(b)(1)(A) (concerning certain securities held for in-
vestment) and one under § 475(b)(1)(B) (concerning securities not held 
for sale).  Exceptions under either of these provisions, however, must be 
distinguished from exceptions under § 475(b)(1)(C) (concerning securities 
held as hedges).

Id. at 63–64.

C. The Parties’ Arguments

1. Petitioners

Petitioners assert that YA Global was not a dealer in 
securities, within the meaning of section 475(c)(1), because the 
partnership’s “portfolio companies were not its ‘customers,’ nor 
were the anonymous investors who purchased the companies’ 
stock on public exchanges.”  Petitioners also seem to argue 
that all of the securities YA Global held at the end of any of 
the taxable years in issue were exempt from section 475(a) 
by reason of the exception provided in section 475(b)(1)(A) for 
“securit[ies] held for investment.”

Petitioners claim that statements in the SEDA agreements 
and securities purchase agreements under which YA Global 
purchased stock, warrants, and convertible debentures satisfy 
section 475(b)(2)’s identification requirement.  In particular, 
they point to the partnership’s representation in section 3.4 
of the Face Print SEDA that the partnership was purchasing 
Face Print stock “for investment purposes” and section 2(a) 
of the Securities Purchase Agreement with LocatePLUS that 
the partnership was acquiring the LocatePLUS convertible 
debentures “for investment.”

Petitioners find “nothing in the statute or regulations that 
requires a taxpayer to identify a security by specifically writ-
ing the words ‘section 475.’ ” In petitioners’ reading of the Code 
and regulations, a taxpayer need only “describe the security 
as being either (1) held for investment or not held for sale or 
(2) a hedge (that otherwise meets the requirements of section 
475(b)(1)(C), which is not relevant here).”



(173) YA GLOB. INVS., L.P. v. COMMISSIONER 217

2. Respondent

Regarding YA Global’s status as a dealer in securities, 
respondent, as we understand him, does not claim that the 
partnership regularly sold securities to customers but con-
tends that the portfolio companies from whom the partner-
ship purchased securities were its customers.  Respondent 
concedes that “[t]here is . . . no case law under section 475 
that specifically addresses the relevant facts and circum-
stances necessary for finding customers.”

Finding a dearth of specific authority under section 475, 
respondent looks to caselaw under section 1221(a), which ex-
cludes from the definition of “capital asset” “property held by 
the taxpayer primarily for sale to customers in the ordinary 
course of his trade or business.”  That caselaw, as respon-
dent describes it, focuses on whether the taxpayer acts as a 
middleman and profits from marking up the property it buys 
and sells.

Respondent contends that “[t]he language in the various 
instruments . . . providing that the securities were acquired 
for investment purposes, is not sufficient for purposes of [the 
identification requirement of ] section 475.”  To comply with 
section 475(b)(2), respondent suggests, the identification must 
be “specific to section 475.”  By that, respondent means that 
the identification must state “that the security is described in 
section 475(b)(1)(A), (B), or (C).”  Respondent observes that 
the text on which petitioners rely included in the Face Print 
SEDA and the LocatePLUS Securities Purchase Agreement 
“does not state that the security is described in one of the 
subsections of section 475(b)(1).”  Moreover, that text “does not 
specify that [it] is even applicable for federal tax purposes.”  
Respondent surmises that “[t]his language was most likely 
added for securities law purposes.”

D. Analysis

1. YA Global’s Status as a “Dealer in Securities”

The threshold issue raised by respondent’s determination 
that YA Global was subject to the mark-to-market rules of 
section 475 is whether the partnership was a “dealer in se-
curities” for each of the years in issue.  Petitioners do not 
contest that the stock, debt instruments, and warrants the 
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partnership held were “securities” within the meaning of sec-
tion 475(c)(2).  Nor do they dispute that YA Global regularly 
purchased those securities from portfolio companies.  We have 
already concluded that those purchases occurred in the ordi-
nary course of a trade or business.  Therefore, YA Global was 
a dealer in securities if the portfolio companies from which 
it regularly purchased stock, warrants, and debt instruments 
were the partnership’s “customers.”

To determine whether YA Global was a dealer in securities 
within the meaning of section 475(c)(1), we need not resort to 
analogous authorities such as caselaw under section 1221(a).  
Instead, we can make that determination on the basis of sec-
tion 475 and its accompanying regulations.  Treasury Reg-
ulation § 1.475(c)-1(a)(2) provides:  “For purposes of section 
475(c)(1)(B), the term dealer in securities includes, but is not 
limited to, a taxpayer that, in the ordinary course of the tax-
payer’s trade or business, regularly holds itself out as being 
willing and able to enter into either side of a transaction enu-
merated in section 475(c)(1)(B).”  Section 475(c)(1)(B), again, 
treats as a dealer in securities a taxpayer who regularly of-
fers to deal in positions in securities with customers in the 
ordinary course of its trade or business.  Treasury Regulation 
§ 1.475(c)-1(a)(2), in contrast to the statute it interprets, does 
not use the term “customers.”  In place of that term, the reg-
ulation refers to the taxpayer’s “regularly hold[ing] itself out 
as being willing and able to enter into” specified positions.  
The regulation thus establishes that a taxpayer’s “customers,” 
for purposes of section 475(c)(1)(B), are those with whom the 
taxpayer does what it “regularly holds itself out” to do.  And 
we see no grounds for giving the term “customers” a different 
meaning for purposes of section 475(c)(1)(A) than for section 
475(c)(1)(B).

The record leaves no doubt that YA Global held itself 
out as being willing and able to provide capital to portfolio 
companies.39  Yorkville Advisors cultivated a reputation that 
led portfolio companies to contact it directly.  The introductions 

39  As previously noted, petitioners repeatedly question the reliability of 
marketing materials as evidence.  Regardless of their reliability for other 
purposes, we accept those materials as evidence of how Yorkville Advisors 
and YA Global held themselves out to, and were perceived by, potential 
investors and portfolio companies.



(173) YA GLOB. INVS., L.P. v. COMMISSIONER 219

and referrals received and the recognition it garnered in the 
press attest to the breadth of its and YA Global’s reputations.  
Those reputations could not have developed if Yorkville Advi-
sors and YA Global had not held themselves out as standing 
ready to enter into transactions involving the partnership’s 
purchase of debt securities and stock issued by portfolio com-
panies.

Because YA Global “regularly [held] itself out as being will-
ing and able to” purchase stock and debentures, the portfolio 
companies from which it made those purchases were its “cus-
tomers,” within the meaning of section 475(c)(1)(A).  Treas. 
Reg. § 1.475(c)-1(a)(2).  Because YA Global “regularly pur-
chase[d] securities from . . . customers in the ordinary course 
of a trade or business,” it was a “dealer in securities,” within 
the meaning of section 475(c)(1)(A).  Consequently, the part-
nership was subject to the mark-to-market rule provided in 
section 475(a)(2).

2.  The Section 475(b)(1)(A) Exception for Securities Held for 
Investment

The parties’ dispute concerning the “held for investment” 
exception provided in section 475(b)(1)(A) centers on the iden-
tification requirement of section 475(b)(2).  Again, respondent 
makes no argument that the purchasers to whom YA Global 
sold its securities on the market were its “customers.”  It fol-
lows that the securities held by YA Global would be covered 
by the investment exception if the partnership properly iden-
tified them as such.  (For the same reason, the debentures the 
partnership held would qualify for the exception provided in 
section 475(b)(1)(B)(i) if properly identified, but petitioners do 
not argue that YA Global identified the debentures as covered 
by that exception.)

Although the record does not support petitioners’ assertion 
that “YA Global’s SEDAs and securities purchase agreements 
consistently stated that the securities it purchased were held 
for investment,” we take respondent to have conceded the 
point.  As petitioners remind us, the parties stipulated that 
the documents executed in connection with the Face Print 
SEDA and the LocatePLUS convertible debentures were “typ-
ical.”  But that stipulation does not establish that the agree-
ments under which YA Global purchased any securities it held 
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at the end of any of the years in issue had identical terms.  
The very stipulations on which petitioners rely acknowledge 
the possibility that “specific terms may vary from transaction 
to transaction.”

Nonetheless, respondent appears to accept that every SEDA 
and every securities purchase agreement had a statement 
regarding YA Global’s investment purpose materially iden-
tical to that included in the Face Print SEDA and the Lo-
catePLUS securities purchase agreement.  In their Opening 
Brief, petitioners, citing the Face Print SEDA and the par-
ties’ stipulation about its typicality, proposed a finding of fact 
that “SEDA agreements contained a statement that YA Global 
was purchasing the securities for its own account, and for in-
vestment purpose.”  Respondent could have objected to peti-
tioners’ proposed finding because the record does not support 
it (specifically, because the record does not establish that all 
SEDA agreements had statements as to investment purpose 
materially identical to that included in the Face Print SEDA).  
While respondent did object to petitioners’ proposed finding, 
his objection was narrower.  He objected only “[t]o the extent 
the finding implies that the inclusion of this language satis-
fies the identification requirement in section 475(b)(2).”  To 
that extent, respondent observes, the finding states a legal 
conclusion that he judges to be “inaccurate.”  But respondent 
did not question the factual accuracy of the finding as to the 
statement included in SEDA agreements other than the Face 
Print SEDA.

Similarly, petitioners proposed a finding that “[t]he secu-
rities purchase agreements pursuant to which YA Global 
purchased convertible debentures contained a provision stat-
ing that the Fund was buying the securities for its own ac-
count and for investment only.”  In support of their proposed 
finding, petitioners cite the LocatePLUS securities purchase 
agreement and the parties’ stipulation as to that agreement’s 
typicality.  Again, while respondent could have objected that 
the record does not support the proposed finding, he instead 
objected on more limited grounds, stating that, “[t]o the extent 
the finding implies that the inclusion of this language satis-
fies the identification requirement in section 475(b)(2),” the 
finding draws an “inaccurate” legal conclusion.
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Even accepting that all agreements had materially identical 
descriptions of YA Global’s investment purpose in acquiring 
the securities in question, we agree with respondent that those 
descriptions do not satisfy section 475(b)(2)’s identification 
requirement.  Petitioners, again, assert:  “All that is required 
under [the statute and regulations] is that a taxpayer describe 
the security as being either (1) held for investment or not held 
for sale or (2) a hedge.”  Petitioners’ paraphrase of Treasury 
Regulation § 1.475(b)-2(a) is inaccurate.  The regulation does 
not require mere description of the purpose for which a dealer 
holds a security.  Instead, to meet the requirement of section 
475(b)(2), the description of a security in the dealer’s books 
and records must “state whether the security is described in—
(1) Either of the first two subparagraphs of section 475(b)(1) 
(identifying a security as held for investment or not held for 
sale); or (2) [t]he third subparagraph thereof (identifying the 
security as a hedge).”  Treas. Reg. § 1.475(b)-2(a) (emphasis 
added).

As we read Treasury Regulation § 1.475(b)-2(a), it does 
require “writing the words ‘section 475.’ ” An identification 
cannot “state” that the security is described in either section 
475(b)(1)(A) or (B) or instead in section 475(b)(1)(C) without 
referring to the section in which those subparagraphs appear.  
(“State” is not synonymous with “demonstrate” or “indicate.”)40

Requiring an explicit statement that a security is described 
in either section 475(b)(1)(A) or (B) or section 475(b)(1)(C) is 
consistent with the apparent purpose of section 475(b)(2)’s 
temporal condition.  The statute requires that a security be 
“clearly identified in the dealer’s records as being described in 
[section 475(b)(1)(A), (B), or (C)] before the close of the day on 
which it was acquired, originated, or entered into.”  § 475(b)(2) 
(emphasis added).  The temporal requirement prevents taxpay-
ers from gaining the benefit of hindsight, choosing the rules 
that will govern the timing and character of the income they 
recognize from a security only after seeing whether the secu-

40  Therefore, we do not accept petitioners’ suggestion that Revenue Ruling 
97-39 “goes beyond what is required by the statute and the Regulations.”  
Instead, Treasury Regulation § 1.475(b)-2(a) supports the ruling’s conclu-
sion that “[t]he dealer’s books and records must clearly indicate . . . that 
[the identification] is being made for purposes of § 475.”  An identification 
that “states” that a security is described either in section 475(b)(1)(A) or (B) 
or in section 475(b)(1)(C) will necessarily be “made for purposes of § 475.”
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rity’s value increases or decreases.  Ambiguous identifications 
could allow dealers to get the benefit of hindsight, claiming 
that an identification was sufficient if circumstances develop 
under which exception from the mark-to-market rule would 
be advantageous or, alternatively, claiming that an identifica-
tion was inadequate if application of the mark-to-market rule 
would be preferable.  Requiring an explicit statement that a 
security is described in either section 475(b)(1)(A) or (B) or in 
section 475(b)(1)(C) prevents ambiguity and thus ensures that 
dealers cannot benefit from hindsight.

The statements of YA Global’s investment purpose in the 
Face Print SEDA and the securities purchase agreement ex-
ecuted in connection with the LocatePLUS convertible de-
bentures do not satisfy the identification requirement of 
section 475(b)(2), as interpreted by Treasury Regulation 
§ 1.475(b)-2(a).  Neither agreement “states” that the securities 
purchased thereunder are described in section 475(b)(1)(A) (or 
in either section 475(b)(1)(A) or (B)).  Therefore, petitioners 
have not established that any of the securities it held at the 
end of any of the years in issue were described in section 
475(b)(1)(A) and thus excepted from the mark-to-market rules 
of section 475(a).41

3. Conclusion

For the reasons explained above, we conclude that YA 
Global was a “dealer in securities,” within the meaning of 
section 475(c)(1)(A), and thus subject to the mark-to-mar-
ket rule provided in section 475(a)(2).  Petitioners have not 
demonstrated that the partnership identified, in accordance 
with section 475(b)(2), any of the securities it held at the end 
of 2006, 2007, or 2008 as having been “held for investment” 
within the meaning of section 475(b)(1)(A).  Nor have petition-
ers demonstrated that any of the amounts reported on line 
22(b) of Schedule M–3, Part II of the partnership’s returns 

41  Even if we were to accept that every SEDA and every securities pur-
chase agreement issued in connection with a portfolio company’s issuance of 
convertible debentures included a statement that satisfied the identification 
requirement of section 475(b)(2), petitioners have not established the por-
tion of the changes in unrealized appreciation or depreciation included in 
its financial statement income for each year that was attributable to SEDAs 
or convertible debentures.
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were attributable to assets that were not securities, within 
the meaning of section 475(c)(2).  Therefore, with one qualifi-
cation, we uphold respondent’s inclusion in the partnership’s 
ordinary business income for each of 2006, 2007, and 2008 
of the amounts reported on line 22(b) of Part II of the part-
nership’s Schedule M–3 for the year.  We do not agree with 
respondent that the mark-to-market adjustment for 2008 
should be reduced by the $419,740 described in the partner-
ship’s 2008 financial statements as “[u]nrealized loss in secu-
rities distributed to Partners.”  Any securities distributed by 
the partnership during 2008 would not have been “held [by 
the partnership] at the close of [the] taxable year” and thus 
would not have been subject to section 475(a)(2).42  There-
fore, we conclude that the partnership was required to rec-
ognize mark-to-market gain under section 475(a)(2) for 2008 
of $13,813,194—the amount identified on the partnership’s 
financial statements as “[i]ncrease in unrealized appreciation 
of investments and foreign currency contracts for the year.”

Having established YA Global’s taxable income for 2006, 
2007, and 2008, the next step in the determination of the 
partnership’s liability for section 1446 withholding tax is to 
consider the extent to which the partnership’s taxable income 

42  In addition, we do not uphold in full respondent’s determinations of 
YA Global’s ordinary business income.  For each of 2006, 2007, and 2008, 
respondent reclassified as ordinary business income each item of income, 
gain, deduction, or loss reported by the partnership.  To the extent that the 
amounts of capital gain or loss reported by the partnership were attribut-
able to securities, within the meaning of section 475(c)(2), those amounts 
would be treated as ordinary income or loss under section 475(d)(3)(A).  And 
petitioners have not established that any of the amounts reported as capital 
gain or loss were attributable to assets of YA Global other than securities.  
Nor have petitioners established that any of the amounts reported as other 
income or other deductions were required to be separately stated under 
section 702(a).  But section 702(a)(5) requires the separate statement of 
dividends, and respondent has offered no justification for including in ordi-
nary business income the amounts the partnership reported as dividends.  
In addition, respondent’s reduction of ordinary business income for 2007 by 
the foreign taxes reportedly paid by the partnership is obviously in error.  
Even leaving aside that respondent disallowed the foreign taxes as unsub-
stantiated and petitioners do not contest that disallowance on brief, foreign 
taxes are not deductible by a partnership.  Instead, each partner is treat-
ed as having paid the partner’s proportionate share of foreign taxes paid 
by the partnership.  See §  901(b)(5).  Each partner then chooses to either 
deduct or credit the taxes.  Treas. Reg. § 1.702-1(a)(6).
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was effectively connected with the partnership’s U.S. trade or 
business and allocable to foreign partners.

IV. YA Global’s Effectively Connected Taxable Income

A. Findings of Fact

YA Global invested primarily in microcap and low-priced 
public companies traded in the over-the-counter public mar-
kets.

Although the FPAAs for 2006, 2007, and 2008 deter-
mined that YA Global owed withholding tax of $15,900,807, 
$27,800,851, and $16,882,544, respectively, they provided no 
details of how respondent computed the partnership’s alleged 
liability.  In response to an informal discovery request, how-
ever, respondent’s counsel provided supporting details to peti-
tioners in October 2018.  But respondent did not share those 
details with the Court in his posttrial briefs.  Therefore, in an 
order issued on February 28, 2023 (February 28 Order), we 
directed respondent to “submit a report explaining in detail 
the calculations underlying his determination of [YA Global’s] 
section 1446 withholding tax liability for each of the years in 
issue.”  Our February 28 Order also stated:

[I]f the calculations that respondent provides in response to this order 
differ from those previously provided to petitioners’ counsel, or if petition-
ers object to those calculations for reasons beyond those raised in their 
posttrial briefs, petitioners may advise the Court by filing a motion for 
leave to respond to respondent’s report, provided that any such motion is 
filed within one week after respondent submits his report.

Respondent timely filed his Report on March 14, 2013.  
Petitioners did not move for leave to respond to respondent’s 
Report.

B. Applicable Law

To review, section 1446 applies to a partnership if (1) the 
“partnership has effectively connected taxable income for any 
taxable year” and (2) “any portion of such income is allocable 
under section 704[43] to a foreign partner.”  § 1446(a).

43  Under section 704, a partner’s distributive share of the partnership’s 
income, gain, loss, deduction, or credit is generally determined by the part-
nership agreement.  § 704(a).  If, however, the partnership agreement does 
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In general, section 1446(c) defines “effectively connected tax-
able income” to mean “the taxable income of the partnership 
which is effectively connected (or is treated as effectively con-
nected) with the conduct of a trade or business in the United 
States.”  When the two conditions specified in section 1446(a) 
are met, that section provides that the partnership must “pay 
a withholding tax . . . at such time and in such manner as the 
Secretary shall by regulations prescribe.”

The rules for determining whether income is effectively con-
nected with a U.S. trade or business differ depending on the 
nature and source of the income.  Section 864(c)(2) addresses 
U.S.-source fixed or determinable annual or periodical income 
and gain or loss from sources within the United States from 
the sale or exchange of capital assets.  The determination 
of whether income, gain, or loss within the scope of section 
864(c)(2) is effectively connected with a U.S. trade or busi-
ness is generally made taking into account such factors as 
“whether—(A) the income, gain, or loss is derived from assets 
used or held for use in the conduct of such trade or business, 
or (B) the activities of such trade or business were a material 
factor in the realization of the income, gain, or loss.”

Special rules apply, however, to

any dividends or interest from stocks or securities, or any gain or loss 
from the sale or exchange of stocks or securities which are capital as-
sets, which is from sources within the United States and derived by a 
nonresident alien individual[44] or a foreign corporation in the active con-
duct during the taxable year of a banking, financing, or similar business 
in the United States.

Treas. Reg. § 1.864-4(c)(5)(ii).  Income, gain, or loss within 
the scope of Treasury Regulation § 1.864-4(c)(5)(ii) is treated 
as effectively connected only in specified circumstances.  
For example, interest or dividends are effectively connected 

not include allocation provisions, or if the allocations provided for in the 
agreement lack substantial economic effect, then each partner’s distribu-
tive share of the partnership’s income, gain, loss, deduction, or credit is 
determined “in accordance with the partner’s interest in the partnership 
(determined by taking into account all facts and circumstances).”  § 704(b).

44  Section 703(a) provides, subject to specified exceptions, that “[t]he tax-
able income of a partnership shall be computed in the same manner as in 
the case of an individual.”  None of the specified exceptions would prevent 
treating YA Global as an individual for purposes of Treasury Regulation 
§ 1.864-4(c)(5)(ii).
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if (1) the securities that gave rise to the income are attrib-
utable to the U.S. office through which the taxpayer carries 
on its banking, financing, or similar business and (2) the tax-
payer acquired the securities (a) “[a]s a result of, or in the 
course of making loans to the public,” or (b) in the case of 
dividends, the taxpayer acquired the stock on which the div-
idends were paid “[i]n the course of distributing such stocks 
. . . to the public.”  Treas. Reg. § 1.864-4(c)(5)(ii)(a)(1) and (2).  
Treasury Regulation § 1.864-4(c)(5)(i) provides:

A nonresident alien individual or a foreign corporation shall be consid-
ered for purposes of this section . . . to be engaged in the active conduct 
of a banking, financing, or similar business in the United States if at 
some time during the taxable year the taxpayer is engaged in business 
in the United States and the activities of such business consist of any 
one or more of the following activities carried on, in whole or in part, 
in the United States in transactions with persons situated within or 
without the United States:

(a) Receiving deposits of funds from the public,
(b) Making personal, mortgage, industrial, or other loans to the public,
(c) Purchasing, selling, discounting, or negotiating for the public on a 

regular basis, notes, drafts, checks, bills of exchange, acceptances, or other 
evidences of indebtedness,

(d) Issuing letters of credit to the public and negotiating drafts drawn 
thereunder,

(e) Providing trust services for the public, or
(f ) Financing foreign exchange transactions for the public.

Any U.S.-source income, gain, or loss not covered by section 
864(c)(2) is treated as effectively connected with the taxpay-
er’s U.S. trade or business regardless of the factual connec-
tion between the specific item and the taxpayer’s business.  
§ 864(c)(3).

As a general rule, “no income, gain, or loss from sources 
without the United States shall be treated as effectively con-
nected with the conduct of a trade or business within the 
United States.”  § 864(c)(4)(A).  Foreign-source dividends or 
interest, however, are effectively connected if they are attrib-
utable to “an office or other fixed place of business within the 
United States” and “derived in the active conduct of a bank-
ing, financing, or similar business within the United States.”  
§ 864(c)(4)(B).  Section 864(c)(5)(A) provides that, for purposes 
of section 864(c)(4)(B),

in determining whether a nonresident alien individual or a foreign cor-
poration has an office or other fixed place of business, an office or other 
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fixed place of business of an agent shall be disregarded unless such agent 
(i) has the authority to negotiate and conclude contracts in the name 
of the nonresident alien individual or foreign corporation and regularly 
exercises that authority or has a stock of merchandise from which he 
regularly fills orders on behalf of such individual or foreign corporation, 
and (ii) is not a general commission agent, broker, or other agent of inde-
pendent status acting in the ordinary course of his business . . . .

An agent can be an independent agent even if the agent 
is related to the principal and even, in some circumstances, 
if the agent acts “exclusively, or almost exclusively” for that 
principal.  See Treas. Reg. § 1.864-7(d)(3)(ii) and (iii).  Treasury 
Regulation § 1.864-7(d)(3)(ii) provides:  “ The determination of 
whether an agent is an independent agent . . . shall be made 
without regard to facts indicating that either the agent or 
the principal owns or controls directly or indirectly the other 
or that a third person or persons own or control directly or 
indirectly both.”  And Treasury Regulation § 1.864-7(d)(3)(iii) 
provides:

Where an agent who is otherwise an independent agent . . .  acts in such 
capacity exclusively, or almost exclusively, for one principal who is a non-
resident alien individual or a foreign corporation, the facts and circum-
stances of a particular case shall be taken into account in determining 
whether the agent, while acting in that capacity, may be classified as an 
independent agent.

In InverWorld, Inc. v. Commissioner, T.C. Memo. 1996-301, 
1996 WL 352998, we concluded that a U.S. subsidiary of a 
foreign parent was not an independent agent of its parent.  
The subsidiary “had few clients” other than its parent and 
the parent’s clients.  Id., 1996 WL 352998, at *27.  We found 
that “the services that [the subsidiary] performed were almost 
exclusively for” its parent.  Id.  And the record did “not es-
tablish that [the subsidiary] marketed its services to clients 
on its own.”  Id.  On the basis of the record, we concluded 
that the subsidiary “was not an ‘ independent agent’ within 
the meaning of section 1.864-7(d)(3), Income Tax Regs.”  Id.  
The exclusivity of the parties’ relationship, though not dispos-
itive under the applicable regulations, seems to have weighed 
heavily in our conclusion.  The only other factor we noted in 
the course of our analysis is that the subsidiary did not mar-
ket its services to others.
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Rules provided in sections 861 through 865 determine the 
source of various types of income.  Interest is generally U.S. 
source if it is paid on an obligation of the United States, the 
District of Columbia, a noncorporate resident, or a domestic 
corporation.  § 861(a)(1).  Otherwise, the interest is foreign 
source.  § 862(a)(1).  Dividends paid by a domestic corporation 
are generally U.S. source while those paid by most foreign 
corporations are foreign source.  §§ 861(a)(2), 862(a)(2).  Gains 
on sales of personal property are generally sourced by refer-
ence to the seller’s residence.  § 865(a).  Section 865(e)(2)(A), 
however, provides:  “Notwithstanding any other provisions of 
this part, if a nonresident maintains an office or other fixed 
place of business in the United States, income from any sale 
of personal property .  .  . attributable to such office or other 
fixed place of business shall be sourced in the United States.”  
Section 865(e)(3) provides that “[t]he principles of section 
864(c)(5) shall apply in determining whether a taxpayer has 
an office or other fixed place of business and whether a sale is 
attributable to such an office or other fixed place of business.”  
In determining the source of gains from sales of personal 
property by a partnership, the rules of section 865 shall, “ex-
cept as provided in regulations . . . be applied at the partner 
level.”  § 865(i)(5).

C. The Parties’ Arguments

1. Respondent

Respondent contends that all of YA Global’s income “is 
effectively connected with the conduct of [the partnership’s] 
lending and underwriting business.”  He notes that any 
U.S.-source income other than capital gains or fixed or deter-
minable annual or periodical income would be effectively con-
nected under section 864(c)(3).  Respondent would include in 
that category YA Global’s gain or loss from the sale or deemed 
sale of securities.45

45  Because we have concluded that YA Global was a dealer in securi-
ties and did not properly identify its securities as held for investment, its 
gains and losses from sales of securities (including deemed sales under sec-
tion 475(a)(2)) would be “treated as ordinary income or loss” under section 
475(d)(3).  In respondent’s view, “it does not necessarily follow that the un-
derlying assets are not capital assets.”  Respondent argues, however, that 
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Respondent accepts that the determination of whether 
YA Global’s U.S.-source dividends, interest, and capital gain 
or loss are effectively connected with its U.S. trade or busi-
ness is governed by the special rules provided in Treasury 
Regulation § 1.864-4(c)(5)(ii) rather than the generally ap-
plicable asset use and business activities tests provided in 
section 864(c)(2).  He asserts:  “YA Global’s lending business 
fits squarely within the definition of the ‘active conduct of a 
banking, financing, or similar business’ ”provided in Treasury 
Regulation § 1.864-4(c)(5)(i).  “Throughout the years at issue,” 
he reasons, “YA Global regularly and continuously negotiated 
and received convertible debt instruments and promissory 
notes, which amounted to making loans to the public, and 
purchasing, selling, discounting, or negotiating for the pub-
lic on a regular basis, notes, drafts, checks, bills of exchange, 
acceptances, or other evidences of indebtedness.”  Respon-
dent thus concludes that, “for the purposes of section 864(c), 
YA Global was engaged in the active conduct of a banking, 
financing, or similar business in the United States.”

Respondent argues that “[t]he stock and securities giving 
rise to” YA Global’s interest and dividend income “were ac-
quired through the active financing business carried on in a 
U.S. office, including the office located [in] Jersey City, New 
Jersey” that was “simultaneously the office of YA Global, 
Yorkville Advisors . . . and Yorkville GP.”  He notes that, 
“[i]n the course of carrying on this business, YA Global re-
ceived interest-bearing promissory notes and convertible debt 
instruments,” “may have received warrants from the issuers as 
consideration for making loans, and frequently converted debt 
instruments into stock.”  He argues that “all U.S.-source inter-
est and dividends generated by the convertible debt, warrats 
[sic], stock, and other securities acquired in connection with 
YA Global’s financing business, and U.S.-source gain from cap-
ital assets (if any), are treated as effectively connected with 
the conduct of a U.S. trade or business.”  In reaching that con-
clusion, respondent implicitly equates the portfolio companies 
to which YA Global provided financing and “the public.”  And 
he argues that “[d]ividends qualify [as effectively connected 

“[i]t would seem appropriate” to treat as “ordinary assets” securities not 
identified as having been held for investment.
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income] as they are received on stock in the course of distrib-
uting it to the public.”

Respondent contends that, “[i]f some portion of YA Global’s 
U.S. source income is not effectively connected under Treas. 
Reg. § 1.864-4(c)(5), it would be tested under the general ef-
fectively connected income rules for U.S.-source income.”  He 
reasons that YA Global’s U.S.-source interest and fee income 
would be effectively connected under the business activities 
test because “the origination of loans is clearly a material 
factor in the interest and fees.”  The same would be true, he 
argues, of dividends or gains from stock received upon the 
conversion of a convertible debenture or in connection with a 
SEDA.

Although respondent flatly asserts that “[m]ost, if not all, 
of [YA Global’s] income comes from sources within the United 
States,” he also contends that, to the extent that the partner-
ship received “foreign-source interest, dividends, and gain or 
loss from sales of stocks or securities generated by the convert-
ible debt, warrants, stock and other securities acquired in con-
nection with YA Global’s lending and underwriting business,” 
those items of income, gain, or loss “were effectively connected 
with the conduct of a U.S. trade or business.”  He rests that 
conclusion in part on the premise that “[t]he office of Yorkville 
Advisors is attributable to YA Global for purposes of section 
864(c)(4)([B]) because Yorkville Advisors is a dependent agent 
of YA Global and Yorkville Advisors negotiated hundreds of 
contracts on behalf of YA Global during the years in issue.”

2. Petitioners 

Petitioners have not directly addressed the question of 
the extent to which YA Global’s income, gain, or loss would 
be effectively connected with any U.S. business in which we 
determine the partnership to have been engaged.  In the list 
of issues included in both his Pretrial Memorandum and his 
Opening Brief, respondent included the following:  “Was the 
income YA Global received from the trade or business effec-
tively connected with the conduct of such trade or business 
pursuant to section 864(c)?”  Petitioners included no similar 
question in the list of issues included in either their Pretrial 
Memorandum or their Opening Brief.  Apparently as a conse-
quence, neither of petitioners’ briefs explicitly addresses the 
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question of how much of YA Global’s income would be effec-
tively connected taxable income (ECTI) in the event that we 
determine that the partnership was engaged in a U.S. trade 
or business.

Nonetheless, some of the arguments petitioners advance in 
regard to other issues would, if accepted, affect the amount of 
YA Global’s ECTI.  For example, in arguing that the transac-
tions in stocks or securities that Yorkville Advisors conducted 
on behalf of YA Global were covered by the safe harbor for 
securities trading provided in section 864(b)(2)(A)(i), petition-
ers refer to Yorkville Advisors as “an independent agent.”  Pe-
titioners appear to ground that characterization on the prem-
ise that Yorkville Advisors “managed multiple funds,” so that 
the transactions it entered into that involved YA Global were 
in furtherance of its own business.  If petitioners were cor-
rect that Yorkville Advisors was an independent agent, then, 
under section 864(c)(5)(A), Yorkville Advisors’ office could not 
be attributed to YA Global.  Consequently, section 864(c)(4)(B) 
would not apply to treat any of YA Global’s foreign-source 
income, gain, or loss as effectively connected with its U.S. 
trade or business.  Instead, under section 864(c)(4)(A)’s gen-
eral rule, none of YA Global’s foreign-source income, gain, or 
loss could be treated as effectively connected.

Petitioners also steadfastly deny that YA Global was in-
volved in the distribution of stock and thus was (or was 
analogous to) an underwriter.  The partnership, they insist, 
“did not  connect buyers and sellers of stock.”  They continue:  
“It did not advertise its holdings as inventory, nor did it pro-
vide price quotes to potential purchasers.  It did not engage 
in merchandising functions at all.”  “[W]hen YA Global wanted 
to sell stock,” petitioners observe, “it had to engage the ser-
vices of third-party broker-dealers.”  If, as respondent accepts, 
any U.S.-source dividends that YA Global received on stock 
acquired under a SEDA were derived by the partnership “in 
the active conduct . . . of a banking, financing, or similar busi-
ness in the United States,” Treas. Reg. § 1.864-4(c)(5)(ii), and 
if, as petitioners contend, YA Global did not acquire that stock 
“in the course of distributing [it] . . . to the public,” Treas. 
Reg. § 1.864-4(c)(5)(ii)(a)(2), then those dividends would not be 
effectively connected with YA Global’s U.S. trade or business.
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D. Analysis

The record does not support petitioners’ argument (again, 
made in a different context) that Yorkville Advisors was an in-
dependent agent of YA Global.  As noted above, petitioners base 
that argument on the premise that Yorkville Advisors was en-
gaged in an investment management business independent of 
any business conducted by YA Global, in pursuance of which 
Yorkville Advisors managed funds other than YA Global.  We 
have found, however, that Yorkville Advisors devoted most of 
its activities to YA Global during the years in issue.  Between 
June 1, 2006, and April 1, 2009, YA Global was the only fund 
that Yorkville Advisors managed.  See supra Part II.A.  While 
Treasury Regulation § 1.864-7(d)(3)(iii) contemplates the pos-
sibility that, depending on other facts and circumstances, an 
agent who acts exclusively for one principal can nonetheless 
be classified as an independent agent, petitioners point to no 
other facts or circumstances that would support that classifi-
cation of Yorkville Advisors’ relationship with YA Global.  The 
record provides no evidence, for example, that Yorkville Advi-
sors marketed its investment management services to unre-
lated funds.  See InverWorld, Inc. v. Commissioner, 1996 WL 
352998, at *27.  We therefore accept respondent’s claim that 
“ YA Global is considered to have had a U.S. office within the 
meaning of section 864(c)(5), as referenced in section 865(e)(3), 
throughout the Relevant Period.”

Before accepting respondent’s claim that all of YA Global’s 
income from personal property was U.S. source and effectively 
connected, however, we must consider section 865(i)(5).  That 
section, again, provides that, subject to any regulatory ex-
ceptions, the sourcing rules for personal property sales pro-
vided in section 865 “shall apply at the partner level.”  In 
the absence of an applicable exception to section 865(i)(5)’s 
mandate, the relevant question in determining the source of 
a foreign partner’s share of gain or loss from YA Global’s sale 
of securities or other personal property would be whether the 
partner “maintains an office or other fixed place of business in 
the United States” to which that gain or loss is attributable.  
§ 865(e)(2)(A).  We might assume that YA Global’s U.S. office 
“should be deemed to have been [a] U.S. office” of each of its 
foreign partners.  Grecian Magnesite Mining, Indus. & Ship-
ping Co., SA v. Commissioner, 149 T.C. 63, 85 (2017), aff ’d, 
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926 F.3d 819 (D.C. Cir. 2019).  Because we are here concerned, 
however, not with the foreign partners’ substantive tax liabil-
ity but instead YA Global’s liability for withholding tax under 
section 1446, we need not rest our analysis on such an as-
sumption, however reasonable it might be.

In the context of section 1446 withholding tax, Treasury 
Regulation § 1.1446-2(a) provides an exception to section 
865(i)(5)’s mandate of partner-level source determinations.  
Treasury Regulation § 1.1446-2(a) provides:  “The calculation 
of partnership ECTI allocable to foreign partners . . . and the 
partnership’s withholding tax obligation are partnership-level 
computations solely for purposes of determining the 1446 
tax.”  A partnership’s section 1446 tax liability depends on the 
ECTI allocable to foreign partners.  Whether the partnership’s 
income from sales of personal property is effectively connected 
under section 864(c) depends in part on the source of that 
income.  And the income’s source depends on the nexus be-
tween the income and a U.S. office or other fixed place of busi-
ness.  § 865(e)(2)(A).  We thus conclude that, “solely for pur-
poses of determining the 1446 tax,” section 865(e)(2)(A) treats 
income from sales of personal property as U.S.-source income 
if that income is attributable to a U.S. office or other fixed 
place of business maintained (or attributable to) the partner-
ship.  Treas. Reg. § 1.1446-2(a).  At least for that purpose, it 
is of no moment whether the partnership’s office or fixed place 
of business can be attributed to the partnership’s foreign part-
ners (or whether a foreign partner otherwise maintains a U.S. 
office or fixed place of business to which the income might be 
attributable).

We have no doubt that YA Global’s income from sales of 
personal property was attributable to Yorkville Advisors’ U.S. 
office, which we have already concluded was also YA Global’s 
U.S. office.  Yorkville Advisors’ U.S. office was “a material fac-
tor” in the production of that income, and “activities of the 
type from which such income” was derived were “regularly 
carrie[d] on” at that office.  See § § 864(c)(5)(B), 865(e)(3).

Therefore, at least for purposes of determining YA Global’s 
section 1446 withholding tax liability, the partnership’s income 
from sales of personal property is U.S.-source income under 
section 865(e)(2)(A).  To the extent that that income arises 
from sales of personal property other than capital assets, the 
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income is effectively connected under section 864(c)(3) with-
out regard to the specific factual connection between the in-
come and the partnership’s business.

We agree with respondent that it is “appropriate” to treat 
YA Global’s securities as assets other than capital assets.  
We disagree with respondent, however, that that classifica-
tion “does not necessarily follow” from section 475(d)(3)(A)(i)’s 
treatment as ordinary income or loss of the partnership’s gains 
or losses with respect to securities.  Respondent overlooks 
sections 64 and 65.  Section 64 provides: “Any gain from the 
sale or exchange of property which is treated or considered, 
under other provisions of this subtitle, as ‘ordinary income’ 
shall be treated as gain from the sale or exchange of property 
which is neither a capital asset nor property described in sec-
tion 1231(b).”  Section 65 provides a corresponding rule for 
losses:  “Any loss from the sale or exchange of property which 
is treated or considered, under other provisions of this subti-
tle, as ‘ordinary loss’ shall be treated as loss from the sale or 
exchange of property which is not a capital asset.”

To review, we have established that any gain or loss recog-
nized by YA Global with respect to securities is treated, by 
reason of section 475(d)(3)(A) and section 64 or 65, as gain or 
loss from the sale or exchange of property which is not a cap-
ital asset.  And we have also established that any such gain 
or loss would be U.S. source under section 865(e)(2)(A).  It fol-
lows, then, that the determination of the effectively connected 
status of that gain or loss is governed by section 864(c)(3).  
Under section 864(c)(3)’s per se rule, any gain or loss recog-
nized by YA Global with respect to securities was effectively 
connected with its U.S. trade or business.

We now turn to petitioners’ denial that YA Global engaged 
in the distribution of stock.  Whether YA Global’s business 
included the distribution of stock would be irrelevant to the 
determination of the partnership’s ECTI unless, as respon-
dent claims, the partnership was engaged “in the active 
conduct during [2006, 2007, and 2008] of a banking, financ-
ing, or similar business in the United States.”  Treas. Reg. 
§ 1.864-4(c)(5)(ii).

Whether the partnership’s U.S. trade or business was, in 
particular, “a banking, financing, or similar business,” within 
the meaning of Treasury Regulation § 1.864-4(c)(5)(i), turns 
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on whether the portfolio companies to which the partnership 
provided financing were a broad enough class to constitute 
“the public.”  The regulatory definition of a banking, financing, 
or similar business, with its repeated references to “the pub-
lic,” seems to contemplate retail operations.  But YA Global 
did not hold itself out to any and all potential customers who 
sought financing.  Instead, it targeted what might be referred 
to as a niche market.  The portfolio companies with which the 
partnership dealt made up a small slice of potential recipi-
ents of the types of services described in Treasury Regulation 
§ 1.864-4(c)(5)(i).

Even if we were to accept that YA Global made loans to 
the public, and thus was engaged in the active conduct of 
a banking, financing, or similar business, U.S.-source divi-
dends on stock acquired under a SEDA would not be effec-
tively connected unless the partnership acquired that stock 
in the course of distributing it to the public.  Treas. Reg. 
§ 1.864-4(c)(5)(ii)(a)(1) and (2).

Under the circumstances, we need not decide whether the 
portfolio companies to which YA Global made loans were a 
broad enough group to constitute “the public” or whether 
the partnership acquired any dividend-paying stock under 
a SEDA in the course of distributing that stock to the pub-
lic.  The record does not allow us to determine the source of 
the dividends and interest YA Global received, much less the 
extent to which the partnership’s U.S.-source dividends were 
paid in respect of stock acquired in a SEDA.

In short, petitioners have not met their burden of estab-
lishing that any portion of the partnership’s taxable income 
was not effectively connected with its U.S. trade or business.  
Indeed, petitioners advance no explicit argument at all on 
the question of the extent to which the partnership’s income 
is effectively connected.  And they did not move for leave to 
respond to the Report respondent submitted in response to 
the February 28 Order.  Petitioners’ inaction indicates that 
they generally accept the premise reflected in that Report 
that all of the items of income, gain, loss, or deduction YA 
Global reported on its return for each of 2006, 2007, and 2008 
were effectively connected with the partnership’s U.S. trade or 
business.  Therefore, we uphold respondent’s determination to 
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that effect.46  For the reasons explained above, we also uphold 
respondent’s determination that the gain or loss the partner-
ship recognized under section 475(a) for each year was also 
effectively connected with its U.S. trade or business.  It follows 
that YA Global was required to pay withholding tax under 
section 1446(a) on the portion of its effectively connected tax-
able income allocable to foreign partners.  We next consider 
whether the partnership’s withholding tax can be “adjusted” 
to reflect stipulated expenses of one of its foreign partners 
beyond that partner’s distributive share of the partnership’s 
deductions.

V.  Effect of YA Offshore’s Nonpartnership Expenses on YA 
Global’s Section 1446 Withholding Tax Liability

A. Findings of Fact

YA Global’s Form 1065 for each of 2006, 2007, and 2008 
included at least one Schedule K–1 issued to a partner iden-
tified as foreign.  The partnership’s 2006 return included 
Schedules K–1 for YA Offshore, Highgate House Global, Ltd. 
(Highgate House), and Montgomery Equity Partners Offshore, 
Ltd. (Montgomery), each of which was identified as a foreign 
corporation.47  The return also includes Schedules K–1 for 
Fortis Prime Fund Solutions Custodial Services (Ireland) 
(Fortis), identified as a foreign partnership, and Jeffrey Ro-
land, identified as a foreign individual.48  The partnership’s 

46  According to the FPAAs, YA Global paid withholding tax under section 
1441 or 1442 for each of 2006, 2007, and 2008.  For each year, the FPAA 
determined the reported withholding tax to be zero.  Although the Petitions 
assigned error to those determinations, petitioners make no argument on 
brief challenging them.  Moreover, respondent’s determinations that the 
partnership did not owe withholding tax under section 1441 or 1442 are 
consistent with his position, which we have upheld, that all of the partner-
ship’s taxable income was effectively connected with a U.S. trade or busi-
ness.  See §§ 1441(c)(1), 1442(b).  We therefore uphold the determinations in 
the FPAAs that the partnership’s withholding tax under sections 1441 and 
1442 was zero for each of 2006, 2007, and 2008. 

47  The parties stipulated that “ [f]or the taxable years 2006 through 2011,” 
YA Offshore, “an entity organized under the laws of the Cayman Islands, 
was a limited partner of YA Global.”  They agree that YA Offshore “was 
classified as a corporation for U.S. purposes.”

48  Although the Schedule K–1 issued to Mr. Roland designates him 
as a foreign rather than domestic partner, it gives for him a mailing 
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2007 Form 1065 includes Schedules K–1 for YA Offshore, 
Highgate House, Montgomery, and Mr. Roland, although Mr. 
Roland’s 2007 Schedule K–1 states as zero his share of each 
of the partnership’s items of income, gain, loss, or deduction 
for the year.  YA Offshore is the only partner issued a Sched-
ule K–1 for 2008 that the schedule identifies as foreign.

The Schedule K–1 that YA Global issued to YA Offshore 
for 2007 allocated to YA Offshore $79,866,034 of taxable 
income.  YA Offshore’s 2008 Schedule K–1 allocated to it tax-
able income of $37,805,018.  Under respondent’s calculations, 
YA Offshore’s share of YA Global’s mark-to-market loss for 
2007 was $1,495,971.

The parties stipulated expenses that YA Offshore “directly 
incurred . . . related to its investment in YA Global” for 2007, 
2008, 2009, and 2010.  The stipulated expenses for 2007 
and 2008 were $12,081,846 and $22,187,150, respectively.

In the Report respondent submitted in response to our 
February 28 Order, providing details regarding the calcu-
lation of the section 1446 withholding tax liabilities deter-
mined in the FPAAs, he acknowledged that his computation 
of YA Global’s 2006 liability took into account the ECTI al-
locable to only three partners, YA Offshore, Highgate House, 
and Montgomery, whom respondent describes as the partner-
ship’s “three largest” foreign partners.  “In 2006,” respondent 
observes, “YA Global had over 100 partners, both U.S. and 
foreign.”  In computing YA Global’s section 1446 liability for 
2007, respondent again took into account the ECTI allocable 
to YA Offshore, Highgate House, and Montgomery.49

Respondent’s Report also acknowledges that the $27,800,851 
section 1446 liability stated in the 2007 FPAA reflects an 
arithmetic error.  In computing the foreign partners’ shares 
of ECTI, respondent allocated to Highgate House and Mont-
gomery their proportionate shares of YA Global’s $2,337,280 
mark-to-market loss for 2007.  In addition, however, respon-
dent erroneously allocated all of that loss to YA Offshore.  By 
overallocating the partnership’s mark-to-market loss, respon-
dent understated the foreign partners’ shares of the partner-
ship’s ECTI and thus the partnership’s section 1446 liability.  

address in New Jersey.
49  “In 2007,” respondent says, “YA Global had a handful of partners, both 

U.S. and foreign.”
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Respondent’s Report provides corrected calculations that 
show that the partnership’s section 1446 liability for 2007 was 
$28,095,309.

In an Amended Answer filed in April 2023, respondent al-
leged “an increase in the amount of withholding tax under 
section 1446 . . . due from YA Global Investments, LP . . . for 
2006, in the amount of $66,771, pursuant to the provisions of 
§ 6226(f ),[50] for a revised total liability of $15,967,578.”  That 
increase in withholding tax takes into account the partner-
ship’s ECTI allocable to Fortis and Mr. Roland.

Respondent’s Amended Answer also “alleges an increase in 
the amount of the section 1446 tax due from YA Global for 
2007, in the amount of $294,458, pursuant to the provisions 
of I.R.C. § 6226(f ), for a revised total liability of $28,095,309.”  
That increase in section 1446 tax reflects respondent’s correc-
tion of the arithmetic error described in the Report he submit-
ted in response to our February 28 Order.

In their Reply to respondent’s Amended Answer, petitioners 
deny that, if the partnership owes any section 1446 withhold-
ing tax for 2006 or 2007, that liability should be increased 
as alleged in the Amended Answer.  Petitioners contend that 
each increase in withholding tax liability that respondent as-
serted in his Amended Answer “constitutes an ‘increase in de-
ficiency’ or a new matter for purposes of Rule 142, and, there-
fore, the burden of proving this increase in section 1446 tax is 
on Respondent.”  Respondent’s burden, they suggest, includes 
supporting what they describe as his “implicit allegation that 
Fortis’ partners were all foreign.”

B. Applicable Law

As noted supra Part II.B, section 1446(a) requires a part-
nership to pay a withholding tax on the portion of any ECTI 
allocable to a foreign partner.  Section 1446(b)(1) provides that 
“[t]he amount of the withholding tax payable by any partner-
ship under [section 1446(a)] shall be equal to the applicable 

50  Section 6226(f ) provides that a court with which a petition for read-
justment of partnership items is filed “shall have jurisdiction to determine 
all partnership items of the partnership for the partnership taxable year 
to which the [FPAA] relates, the proper allocation of such items among the 
partners, and the applicability of any penalty, addition to tax, or additional 
amount which relates to an adjustment to a partnership item.”
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percentage of the effectively connected taxable income of the 
partnership which is allocable under section 704 to foreign 
partners.”  The “applicable percentage,” in respect of any for-
eign partner, is the highest rate of tax specified in either sec-
tion 1 or section 11(b)(1), depending on whether the foreign 
partner is a corporation.  § 1446(b)(2).

Treasury Regulation § 1.1446-1(c)(1) provides:

[A] partner of [a] partnership is generally a foreign partner if the partner 
is a nonresident alien, foreign partnership . . . foreign corporation . . . for-
eign estate or trust . . . as those terms are defined under section 7701 and 
the regulations thereunder, or a foreign organization described in section 
501(c), or other foreign person.

A partnership is a foreign partnership unless it was “created 
or organized in the United States or under the law of the 
United States or of any State.”  § 7701(a)(4) and (5).  Trea-
sury Regulation § 1.1446-5(c) provides “look-through” rules 
under which a lower-tier partnership can treat ECTI allocable 
to a foreign upper-tier partnership as allocable to a partner 
of the upper-tier foreign partnership if specified certification 
requirements are met.

Under section 1461, withholding agents are personally lia-
ble for the tax they are required to deduct and withhold under 
chapter 3 (sections 1441 through 1464).  If the recipient of the 
income subject to withholding pays the tax against which 
the withholding tax could be credited, however, the withhold-
ing agent is relieved of liability for withholding tax but not 
“for interest, or any penalties or additions to the tax other-
wise applicable in respect of [the withholding agent’s] failure 
to deduct and withhold.”  § 1463.

Treasury Regulation § 1.1446-3(e)(1) applies the principle 
of section 1463 to the specific case of partnership withholding 
under section 1446:

[A] partnership that is required to pay 1446 tax but fails to do so, or pays 
less than the amount required under this section, is liable under section 
1461 for the payment of the tax required to be withheld under chapter 3 
of the Internal Revenue Code and the regulations thereunder unless, and 
to the extent, the partnership can demonstrate pursuant to paragraph 
(e)(2) of this section, to the satisfaction of the Commissioner or his dele-
gate, that a foreign partner has paid the full amount of tax required to 
be paid by such partner to the Internal Revenue Service.
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A partnership seeking to rely on the exemption from liability 
must “provide sufficient information to the IRS [Internal Rev-
enue Service] to determine that the partner’s tax liability was 
satisfied or established to be zero.”  Treas. Reg. § 1.1446-3(e)(2).

While a foreign partner’s distributive share of partnership 
deductions may reduce its allocable share of the partnership’s 
ECTI, and thus the partnership’s section 1446 withholding 
tax liability, the statutory rules provide no mechanism to take 
into account, for purposes of section 1446, nonpartnership de-
ductions allowable to the foreign partner that would reduce 
its U.S. tax liability.  Rules adopted in temporary regulations 
in 2005 and in final regulations in 2008 fill that gap by allow-
ing partnerships to rely on certifications provided by foreign 
partners of the nonpartnership deductions they expect to be 
available to reduce the taxable income attributable to their 
U.S. businesses.  See generally Treas. Reg. § 1.1446-6.

Section 1464 provides:  “Where there has been an overpay-
ment of tax under this chapter, any refund or credit made 
under chapter 65 [sections 6401 through 6432] shall be made 
to the withholding agent unless the amount of such tax was 
actually withheld by the withholding agent.”  In the absence 
of a statutory definition of the term “overpayment,” the Su-
preme Court concluded in Jones v. Liberty Glass Co., 332 U.S. 
524, 531 (1947), that the term should be “read . . . in its usual 
sense, as meaning any payment in excess of that which is 
properly due.”

If a foreign corporation is a member of a partnership 
engaged in a U.S. trade or business, the foreign corporation is 
“considered as being engaged in a trade or business within the 
United States.”  § 875(1).  In that case, the foreign corporation 
is subject to tax on the taxable income effectively connected 
with its U.S. trade or business, § 882(a)(1), and the corpora-
tion is generally required to report that tax on Form 1120–F, 
U.S. Income Tax Return of a Foreign Corporation, Treas. Reg. 
§ 1.6012-2(g)(1)(i).

If the corporation fails to file the required return, or the 
return filed is not “true and accurate,” the corporation is not 
entitled to “receive the benefit of the deductions and cred-
its allowed to it” by subtitle A (sections 1 through 1563).  
§ 882(c)(2).  A foreign corporation’s return qualifies as true 
and accurate only if it is filed “on a timely basis.”  Treas. Reg. 
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§ 1.882-4(a)(3)(i).  A return filed more than 18 months after 
the due date provided in section 6072 does not satisfy the 
timely filing requirement, but that requirement can be waived 
“if the foreign corporation establishes to the satisfaction of 
the Commissioner or his or her delegate that the corporation, 
based on the facts and circumstances, acted reasonably and in 
good faith in failing to file a U.S. income tax return.”  Treas. 
Reg. § 1.882-4(a)(3)(i) and (ii).

C. The Parties’ Arguments

1. Petitioners

In arguing that section 1464, rather than section 1463, “is 
relevant . . . for 2007 and 2008,” petitioners implicitly con-
cede that YA Offshore’s stipulated nonpartnership expenses 
for those years are not sufficient to eliminate its income tax 
liability.  They make no argument that any of YA Global’s 
foreign partners certified their nonpartnership deductions in 
accordance with Treasury Regulation § 1.1446-6, conceding 
that that regulation “is inapplicable here.”  And they concede 
that “YA Offshore did not file its Form 1120–F for . . . 2007 
within the time prescribed.”  Petitioners allege, however, that 
respondent abused his discretion in denying YA Offshore’s 
request for a waiver of the timely filing requirement.  On 
that premise, they claim that YA Global’s liability for section 
1446 withholding tax for 2007, as well as 2008, should be “ad-
justed” under section 1464 to reflect YA Offshore’s  nonpart-
nership expenses.  As a result of those expenses, petitioners 
posit, “if YA Global were to pay the full amount of withhold-
ing tax that Respondent asserts is due for [2007 or 2008], YA 
Global would be immediately entitled [under section 1464] to 
a refund of the amount that exceeded YA Offshore’s liability 
for that year.”  Petitioners suggest that we can and should 
take those potential refunds into account in determining the 
amount of YA Global’s liability for withholding tax under sec-
tion 1446.

2. Respondent

While respondent is unclear as to whether he considers sec-
tion 1464 applicable at all to the cases before us, he clearly 
disputes the conclusion petitioners would draw from that sec-
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tion.  Twice in his Reply Brief, he describes section 1464 as 
“not applicable.”  In a response he filed to petitioners’ Report 
on questions we raised in a posttrial Order, however, respon-
dent advised us that he “does not dispute that section 1464 
and Treas. Reg. § 1.1464-1 are applicable to the partnership’s 
2006, 2007, and 2008 taxable years.”  Even so, respondent 
seems to stand by the claim he made in his Reply Brief that 
“[s]ection 1464 does not allow YA Global to reduce its section 
1446 withholding tax liability to equal the foreign partners’ 
total income tax liability.”  In his view, a partnership is en-
titled to a refund under section 1464 “only to the extent the 
partnership pays to the Internal Revenue Service an amount 
in excess of its section 1446 withholding tax liability.”  “That,” 
he says, “has not been done here.”

In his response to petitioners’ Report, respondent took issue 
“with the fundamental and repeated premise of petitioners’ 
position, i.e., if the partnership pays the amount of section 
1446 withholding tax the Court determines to be due by oper-
ation of section 1446 and its regulations, it will have overpaid 
the tax due.”  He also questions whether “an overpayment of 
tax [can] arise[ ] out of the application of section 1464.”

Respondent finds nothing in the regulations that indicates 
“that a foreign partner’s income tax liability, except to the 
extent it is established to have been satisfied or was zero, 
is relevant to the computation of YA Global’s section 1446 
withholding tax liability.”  “For 2007,” respondent observes, 
“petitioners make no showing that YA Offshore paid its tax 
liability or had no liability.”  Similarly, “petitioners have not 
established, and cannot establish, YA Offshore’s tax liability 
for 2008 to be zero.”

D. Analysis

Petitioners concede that YA Global did not follow the sole pro-
cedures—those specified in Treasury Regulation § 1.1446-6—
by which nonpartnership deductions that do not eliminate a 
foreign partner’s income tax liability for a year can be taken 
into account to reduce the partnership’s section 1446 with-
holding tax liability.  In effect, petitioners rely on section 1464 
as a back-door means of giving effect to YA Offshore’s non-
partnership deductions despite YA Offshore’s failure to have 
certified those deductions.
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Petitioners’ argument starts from the premise that 
YA Global’s payment of an amount of section 1446 withhold-
ing tax determined without regard to YA Offshore’s nonpart-
nership deductions would result in an “overpayment.”  Their 
premise, however, assumes the point in issue.  The partner-
ship’s payment of withholding tax would result in an overpay-
ment, as defined in Liberty Glass Co., 332 U.S. at 531, only if 
the tax paid exceeded the amount “properly due.”  And the 
amount paid would not exceed the amount of withholding 
tax properly due unless YA Global’s nonpartnership deduc-
tions reduce the partnership’s withholding tax liability.  Peti-
tioners simultaneously argue that (1) YA Offshore’s nonpart-
nership deductions must be taken into account to avoid an 
overpayment, and (2) an overpayment would result because 
YA Offshore’s nonpartnership deductions must be taken into 
account.  Their argument is, in a word, circular.

Petitioners seem to be asking us to determine an overpay-
ment in withholding tax by comparing the amount of with-
holding tax paid to the amount of income tax properly due 
from YA Offshore.  The tax for which respondent seeks to hold 
YA Global liable, however, is the partnership’s own withhold-
ing tax liability under section 1461—not YA Offshore’s liabil-
ity for income tax under section 882.  A partnership’s with-
holding tax liability under section 1446 in regard to a foreign 
partner will often exceed the foreign partner’s tax liability:  
The partnership’s withholding tax liability is computed at the 
highest marginal rate, regardless of the foreign partner’s ef-
fective tax rate.  And the partnership’s withholding tax lia-
bility does not take into account nonpartnership deductions 
available to the foreign partner unless the foreign partner 
certifies those deductions in accordance with the procedures 
specified in Treasury Regulation § 1.1446-6.

Section 1464, again, allows a credit or refund for “an over-
payment of tax under this chapter.”  Section 1464 appears in 
chapter 3, as do sections 1446 and 1461.  By contrast, sec-
tion 882—the provision that imposes income tax liability on 
YA Offshore—appears in chapter 1.  Therefore, the determi-
nation of any overpayment in section 1446 withholding tax 
under chapter 3 should compare the amount of withholding 
tax paid to the amount of withholding tax properly due under 
section 1446.
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The tax imposed on a withholding agent and the tax imposed 
on the recipient of the income are not one and the same.  Peti-
tioners stress that point in arguing that Forms 872–P executed 
to extend the period of limitation on the assessment of income 
tax did not extend the period of limitation on the assessment 
of section 1446 withholding tax.  See infra Part VI.D.3.a.  But 
in arguing for an adjustment to YA Global’s section 1446 
withholding tax liability by reason of section 1464, they seem 
to have lost sight of the point on which they rely in that other 
context.  (As we explain infra Part VI.D.4, withholding taxes 
are income taxes, just not the same income taxes as those 
imposed on the income recipient.)

Because the withholding tax and the tax on the income sub-
ject to withholding, though both income taxes, are nonethe-
less separate taxes, petitioners’ attempt to conjure an over-
payment mixes apples and oranges.  In determining whether 
YA Global’s payment of withholding tax would result in an 
overpayment, as defined by Liberty Glass Co., if the amount 
paid does not take into account nonpartnership deductions 
available to YA Offshore, the tax paid should be compared to 
the section 1446 withholding tax properly due.  Petitioners, 
in failing to make the correct comparison, have resorted to 
circular reasoning.

Stated differently, petitioners cannot rely on section 1464 
alone to support their claim that YA Offshore’s nonpartner-
ship deductions must be taken into account in computing YA 
Global’s section 1446 withholding tax liability.  Petitioners 
need some other authority to support their position.  In the 
absence of any such authority, payment of an amount of with-
holding tax that does not take into account YA Offshore’s non-
partnership deductions would not result in an overpayment 
that could be refunded or credited to YA Global under section 
1464.  That section cannot make YA Offshore’s nonpartner-
ship deductions relevant to the computation of YA Global’s 
section 1446 withholding tax liability if they would not other-
wise be relevant.

Petitioners, however, cite no authority other than section 
1464 for their requested adjustment.  The certification pro-
cedures specified in Treasury Regulation § 1.1446-6 (and 
the temporary regulations that preceded it) provide the only 
means by which a partner’s nonpartnership deductions can 
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be taken into account to reduce, but not eliminate, a partner-
ship’s section 1446 withholding tax liability.  And petitioners 
concede that YA Global and YA Offshore did not follow those 
procedures.

Petitioners argue that, if YA Global is required to pay 
amounts of withholding tax for 2007 and 2008 that do not 
reflect YA Offshore’s nonpartnership deductions, respondent 
will receive a windfall.  Even if that were true, petitioners of-
fer us no legal basis on which we could forestall that prospect 
as part of the current proceedings.

Because we conclude that any deductions allowable to 
YA Offshore against the income effectively connected with 
its U.S. trade or business for 2007 and 2008 beyond its dis-
tributive share of YA Global’s deductions have no bearing 
on YA Global’s withholding tax liability under section 1446, 
we need not decide whether respondent abused his discre-
tion in declining to waive the timely filing requirement for 
YA Offshore’s 2007 Form 1120–F.

We thus agree with respondent that all of the taxable in-
come YA Global reported was effectively connected with a U.S. 
trade or business and that YA Offshore’s nonpartnership de-
ductions have no bearing on the partnership’s section 1446 
withholding tax liabilities.  And the law requires those liabili-
ties to be computed taking into account the ECTI allocable to 
all of the partnership’s foreign partners.

On the basis of a preponderance of the evidence, we conclude 
that Fortis and Jeffrey Roland were both foreign partners of 
YA Global.51 Consequently, we need not decide whether, as 
petitioners contend, respondent bears the burden of proof in 
regard to the increases in YA Global’s section 1446 withhold-
ing tax liabilities for 2006 and 2007 asserted in respondent’s 
Amended Answer.

Contrary to petitioners’ suggestion, the identity of Fortis’s 
partners would have no bearing on YA Global’s liability for 
2006 under the generally applicable rules.  The Schedule K–1 
that YA Global issued to Fortis for 2006, which identified 

51  Mr. Roland’s use of a U.S. mailing address does not establish that he 
was not a foreign partner.  Section 1446(e) defines “foreign partner” to mean 
“any partner who is not a United States person.”  The classification of an 
individual as a United States person turns on the individual’s citizenship 
and residence—not on the mailing addresses he or she might happen to 
use.  See § 7701(a)(30).
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Fortis as a foreign partnership, is evidence that Fortis was 
created or organized outside the United States.  Thus, under 
the generally applicable rules, Fortis would be a foreign part-
ner of YA Global even if all of its own partners were U.S. 
persons.

Not surprisingly, the record includes no evidence that 
YA Global received from Fortis the certification required to 
apply the look-through rules provided in Treasury Regulation 
§ 1.1446-5(c).  YA Global did not believe itself to have been 
engaged in a U.S. trade or business.  It thus had no reason 
to ask Fortis for the required certification.  And Fortis had no 
apparent reason to have volunteered whatever certification it 
might have been able to provide.  In the unlikely event that 
YA Global had received from Fortis the certification required 
to apply the look-through rules, it would have been to petition-
ers’ advantage to introduce the certification into evidence.  We 
thus infer from their failure to have done so that YA Global 
did not receive any such certification.  See Wichita Terminal 
Elevator Co. v. Commissioner, 6 T.C. 1158, 1165 (1946), aff ’d, 
162 F.2d 513 (10th Cir. 1947).

We therefore conclude that YA Global is liable for section 
1446 withholding tax of $15,967,578 for 2006.  We also accept 
that the partnership’s liability under section 1446 for 2007 
as determined in the FPAA reflects an arithmetic error.  We 
conclude that YA Global is liable for section 1446 withholding 
tax of $28,095,309 for 2007, as stated in the Report respon-
dent submitted in response to our February 28 Order and 
as formally determined in his Amended Answer.  The 2008 
FPAA determined that YA Global was liable for section 1446 
withholding tax for that year of $16,882,544, and respon-
dent’s Amended Answer did not change that determination.  
But the liability stated in the 2008 FPAA reflects respon-
dent’s determination that YA Global was required to recognize 
$13,393,454 of mark-to-market gain for the year under sec-
tion 475(a)(2).  For the reasons stated supra Part III.D.3, we 
have concluded that the partnership’s mark-to-market gain 
for 2008 was instead $13,813,194.  The calculation of ECTI 
allocable to YA Offshore for 2008, and thus the partnership’s 
section 1446 liability for that year, should take into account 
that increased amount of mark-to-market gain.
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We have determined that YA Global is liable for section 
1446 withholding tax of $15,967,578 for 2006, $28,095,309 
for 2007, and, for 2008, an amount to be determined by the 
parties under Rule 155.  We now consider whether the stat-
ute of limitations provided in section 6501(a) bars respondent 
from assessing the partnership’s section 1446 liabilities for 
two of those years.

VI. Statute of Limitations

A. Introduction

Petitioners contend that the period of limitation for the 
assessment of any liability of YA Global for section 1446 
withholding tax for each of 2006 and 2007 has expired.  To 
prevail in that argument, petitioners will have to establish, 
first, that the period of limitation for each year began running 
when the partnership filed its Form 1065 for the year.  If, 
instead, the period of limitation on the assessment of section 
1446 withholding tax begins to run only with a partnership’s 
filing of Form 8804, the applicable periods never began to run.  
Even if petitioners prevail in their argument that the applica-
ble periods of limitation began to run with the partnership’s 
filing of its Form 1065, they will also need to establish that 
consents to extend those periods did not cover the assessment 
of the partnership’s liability under section 1446.

B. Jurisdiction

The parties did not address the question of our jurisdiction 
to determine the periods of limitation on the assessment of 
YA Global’s section 1446 withholding tax liabilities.  Our stat-
utory jurisdiction in considering a petition for readjustment 
of partnership items is “to determine all partnership items 
of the partnership for the partnership taxable year to which 
the [FPAA] relates, the proper allocation of such items among 
the partners, and the applicability of any penalty, addition to 
tax, or additional amount which relates to an adjustment to 
a partnership item.”  § 6226(f ).  If the period of limitation on 
the assessment of any liability of YA Global for withholding 
tax under section 1446 for 2006 and 2007 is not a partnership 
item, we would lack jurisdiction to determine the applicable 
period.
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As noted above, in a prior opinion in these cases we con-
cluded that “withholding tax liability under section 1446 is a 
partnership item.”  YA Glob. Invs., LP v. Commissioner, 151 
T.C. 11, 12 (2018).  It follows from that conclusion that the 
applicable period of limitation on assessment of any such a 
liability is also a partnership item.

In Diamond Gardner Corp. v. Commissioner, 38 T.C. 875, 
881 (1962), we concluded that the effect of “the statute of lim-
itations in the Internal Revenue Code . . . is, for all practical 
purposes, to extinguish a barred tax liability.”  In that respect, 
the statute of limitations on assessment of tax differs from 
most statutes of limitations, which merely provide an affir-
mative defense to the obligor.  Typical statutes of limitations 
affect the remedies available to the creditor but generally do 
not eliminate liability altogether.  Our conclusion in Diamond 
Gardner Corp. that the tax statute of limitations is different 
was grounded in section 6401(a), which provides:  “ The term 
‘overpayment’ includes that part of the amount of the pay-
ment of any internal revenue tax which is assessed or col-
lected after the expiration of the period of limitation properly 
applicable thereto.”  If a taxpayer’s payment of a deficiency 
after the expiration of the period of limitation for assessing it 
would give rise to a refundable overpayment, we reasoned in 
Diamond Gardner Corp., then the tax statute of limitations 
does eliminate a taxpayer’s liability.  Therefore, determining 
whether the statute of limitations allows the assessment of 
YA Global’s liability for section 1446 withholding tax is neces-
sary to determine whether any such liability exists.  If, as we 
have already concluded, the partnership’s liability for section 
1446 withholding tax is a partnership item, then so, too, is the 
applicability of the statute of limitations on the assessment of 
that liability.

Because we have jurisdiction to consider petitioners’ stat-
ute of limitations argument, we now turn to the two issues 
on which petitioners must prevail in order to sustain their 
argument.
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C.  Forms 1065 as Trigger for Section 6501(a) Period of  
Limitation

1. Findings of Fact

Although YA Global filed Form 1065 for each of 2006, 2007, 
and 2008, it did not file a Form 8804 for any of those years.

2. Applicable Law

a. Statutes and Regulations

Section 6011(a) provides:  “When required by regulations 
prescribed by the Secretary any person made liable for any 
tax imposed by this title, or with respect to the collection 
thereof, shall make a return or statement according to the 
forms and regulations prescribed by the Secretary.”  Treasury 
Regulation § 1.1446-3(d)(1)(iii) requires “[e]very partnership 
(except a publicly traded partnership . . . ) that has effectively 
connected gross income for the partnership’s taxable year al-
locable under section 704 to one or more of its foreign part-
ners . . . [to] file Form 8804, ‘Annual Return for Partnership 
Withholding Tax (Section 1446).’ ”

Section 6031(a) provides:

Every partnership . . . shall make a return for each taxable year, stating 
specifically the items of its gross income and the deductions allowable by 
subtitle A, and such other information . . . as the Secretary may by forms 
and regulations prescribe, and shall include in the return the names and 
addresses of the individuals who would be entitled to share in the taxable 
income if distributed and the amount of the distributive share of each 
individual.

Any domestic partnership that has income, deductions, or 
credits for a taxable year must file a Form 1065 for that year.  
§ 6031(a); Treas. Reg. § 1.6031(a)-1(a).  Foreign partnerships 
generally must file Form 1065 if they have gross income 
that is effectively connected with a U.S. trade or business or 
U.S.-source gross income.  Treas. Reg. § 1.6031(a)-1(b).

Section 6501(a) generally requires “any tax imposed by” title 
26 to “be assessed within 3 years after the return was filed.”  
It defines “return,” for purposes of chapter 66 (the “Limita-
tions” provisions included in sections 6501 through 6533), as 
“the return required to be filed by the taxpayer.”
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Section 6229(a) provides a special rule for the assessment 
of tax attributable to partnership or affected items.52  That 
section provides as a general rule that

the period for assessing any tax imposed by subtitle A with respect to any 
person which is attributable to any partnership item (or affected item) 
for a partnership taxable year shall not expire before the date which is 
3 years after the later of—

(1) the date on which the partnership return for such taxable year 
was filed, or

(2) the last day for filing such return for such year (determined with-
out regard to extensions).

Section 6229(a), when applicable, merely extends the period 
of limitation prescribed by section 6501(a); it does not cre-
ate a separate and independent period of limitation.  See, e.g., 
Rhone-Poulenc Surfactants & Specialties, L.P. v. Commissioner, 
114 T.C. 533 (2000).  The Commissioner’s issuance of an FPAA 
suspends the period of limitation to allow for judicial review.  
See § 6229(d).

b. Caselaw

i. Zellerbach Paper Co.

The question of when a document counts as a return for the 
purpose of commencing the period of limitation on assessment 
has been the subject of considerable litigation.  One early case 
arose from Congress’s retroactive application of the Revenue 
Act of 1921, ch. 136, 42 Stat. 227, which did not become law 
until November 23, 1921, but was given retroactive effect to 
the beginning of the year.  The taxpayer in Zellerbach Paper 
Co. v. Helvering, 293 U.S. 172 (1934), had, before the enact-
ment of the 1921 Act, filed a return under the Revenue Act 
of 1918, ch. 18, 40 Stat. 1057, for its fiscal year ended April 
30, 1921.  Under regulations, taxpayers who had initially filed 
returns under the 1918 Act and owed additional tax by reason 
of the 1921 Act were required to file supplemental returns for 
the affected year.  Although the new law increased the tax 
owed by the taxpayer by what the Court described as “lit-
tle more than a nominal amount,” id. at 175, the taxpayer 
had not filed a supplemental return.  At issue was whether 

52  An item is an “affected item” “to the extent [it] is affected by a partner-
ship item.”  § 6231(a)(5).
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the taxpayer’s filing of its initial return in July 1921 com-
menced the period of limitation on assessment.  The Court 
reasoned that a second return, had it been filed, would have 
been “an amendment or supplement to” the taxpayer’s initial 
return.  Id. at 180.  The need for a supplement, the Court 
concluded, did not prevent the filing of the initial return from 
commencing the period of limitation on assessment.  “Perfect 
accuracy or completeness,” the Court wrote, “is not necessary 
to rescue a return from nullity, if it purports to be a return, 
is sworn to as such . . . and evinces an honest and genuine 
endeavor to satisfy the law.”  Id.  The Court continued:

This is so though at the time of filing the omissions or inaccuracies are 
such as to make amendment necessary.  Even more clearly is it so when 
the return is full and accurate in the beginning under the statutes then in 
force, but is made inaccurate or incomplete by supervening changes of the 
law, unforeseen and unforeseeable.  Supplement and correction in such 
circumstances will not take from a taxpayer, free from personal fault, the 
protection of a term of limitation already running for his benefit.

Id.

ii. Germantown Trust Co.

Another early case, Germantown Trust Co. v. Commis-
sioner, 309 U.S. 304 (1940), involved a trust company that 
had established a fund for the benefit of its clients.  The trust 
company filed a fiduciary income tax return on the fund’s 
behalf.  Each participant reported the participant’s share of 
the fund’s income.  The Commissioner determined that the 
trust was properly classified as a corporation and sought to 
assess tax accordingly.  The trust company argued that the 
assessment was statute barred.  Resolution of the case turned 
on the choice between two alternative statutory rules.  The 
trust company relied on a rule requiring assessment within 
two years after the filing of the return.  The Commissioner 
relied on a special rule that applied when a corporation filed 
no return but its shareholders reported their shares of the 
corporation’s income.  In that circumstance, the Commissioner 
could assess tax up to four years after the filing of the last of 
the shareholders’ returns.  The Court reasoned that the trust 
company’s perhaps erroneous filing of a fiduciary return ren-
dered the special rule inapplicable.  Instead, the Court held 
that the filing of the fiduciary return, which the parties and 
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the Court agreed had appropriately determined the case’s ap-
pellate venue, also commenced a two-year period of limitation 
under the general statutory rule.  In support of that conclu-
sion, the Court noted that the fiduciary return “contained all 
of the data from which a tax could be computed and assessed 
although it did not purport to state any amount due as tax.”  
Id. at 308.

iii. Lane-Wells

In Commissioner v. Lane-Wells Co., 321 U.S. 219 (1944), 
the Court addressed the situation in which a taxpayer files 
only one of two required returns.  The case involved a cor-
porate successor whose predecessor, Technicraft Engineering 
Corp. (Technicraft), was determined to have been a personal 
holding company.  For each of the years in issue, Technicraft 
had filed a regular Form 1120, U.S. Corporation Income Tax 
Return, that specifically denied that it had been a personal 
holding company.  Therefore, Technicraft did not file the sep-
arate Form 1120H, United States Return of Personal Holding 
Company, required of personal holding companies.  At issue 
was whether (1) Technicraft’s filing of regular Forms 1120 
commenced the period of limitation on the assessment of the 
personal holding company tax, and (2) Lane-Wells Co. (Lane-
Wells) was liable, as transferee, for a penalty for Technicraft’s 
failure to have filed personal holding company returns.  With 
one qualification, the Court resolved both issues in the Gov-
ernment’s favor.53

Lane-Wells, the transferee corporation, relied on the Court’s 
prior decision in Germantown Trust Co.  The Court in Lane-
Wells distinguished Germantown Trust, noting that “the only 
liability involved” in that case “was for a Title I income tax, 
and the return was addressed to that liability.”  Commissioner 
v. Lane-Wells, 321 U.S. at 222–23.  The regular corporate tax 
and the separate personal holding company tax were imposed 
by two different titles of the Revenue Act of 1934, ch. 277, 48 

53  During the first two of the three years at issue in Lane-Wells, the 
failure-to-file penalty was automatic.  For the third year, the newly enacted 
reasonable cause exception was available but had not been considered by 
the Board of Tax Appeals.  The Supreme Court thus remanded the case 
for the limited purpose of allowing consideration of the reasonable cause 
exception for the last of the three years in issue.
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Stat. 680.  Thus, Lane-Wells, as transferee, was “under liabili-
ties for two taxes and under an obligation to file two returns.”  
Id. at 223.

The Court went on to note that Technicraft’s Forms 1120 
“did not show the facts on which [personal holding company 
tax] liability would be predicated.”  Id.  In fact, those returns 
“expressly denied” liability for the personal holding company 
tax.  Id.  In response to the taxpayer’s suggestion that a sepa-
rate return for personal holding company tax was not strictly 
necessary in that the required information could have been 
solicited on the regular Form 1120, the Court emphasized the 
discretion allowed to the Commissioner in prescribing the re-
quired forms:

Congress has given discretion to the Commissioner to prescribe by reg-
ulation forms of returns and has made it the duty of the taxpayer to 
comply.  It thus implements the system of self-assessment which is so 
largely the basis of our American scheme of income taxation.  The pur-
pose is not alone to get tax information in some form but also to get it 
with such uniformity, completeness, and arrangement that the physical 
task of handling and verifying returns may be readily accomplished.  For 
such purposes the regulation requiring two separate returns for these 
taxes was a reasonable and valid one and the finding of the Board of Tax 
Appeals that the taxpayer is in default is correct.

Id. at 223–24.54

iv. Springfield and Paschall

The Court’s opinion in Lane-Wells did not make clear 
whether the failure to have disclosed the facts that would 
have established liability for the personal holding company 
tax was critical to its conclusion or instead simply reinforced a 
conclusion that it would have reached solely on the distinction 
between the corporate income tax and the personal holding 
company tax.  Several lower courts, however, have viewed as 
necessary to the result the failure to have disclosed facts on 
which liability would be predicated.  For example, in Spring-
field v. United States, 88 F.3d 750, 752 (9th Cir. 1996), the 
Court of Appeals for the Ninth Circuit interpreted Lane-Wells 

54  The specific issue before the Court in Lane-Wells is now addressed 
by statute.  See § 6501(f ) (providing a six-year period of limitation on the 
assessment of personal holding company tax, commencing with the corpo-
ration’s filing of a regular corporate income tax return).
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as having established the principle that “a taxpayer does not 
start the statute of limitations running by filing one return 
when a different return is required if the return filed is insuf-
ficient to advise the Commissioner that any liability exists for 
the tax that should have been disclosed on the other return.”

This Court adopted the Ninth Circuit’s interpretation of 
Lane-Wells in Paschall v. Commissioner, 137 T.C. 8, 16 (2011).  
Paschall involved a taxpayer liable for the excise tax imposed 
by section 4973 on excess contributions to a Roth IRA.  The 
taxpayer had not filed the Forms 5329, Additional Taxes on 
Qualified Plans (Including IRAs) and Other Tax-Favored Ac-
counts, on which the excise tax was to be reported.  He ar-
gued, however, that the Form 1040, U.S. Individual Income 
Tax Return, that he had filed for each year in issue had been 
sufficient to commence the period of limitation on assess-
ment.  Although the Form 1040 included a line for reporting 
the section 4973 excise tax and similar taxes, the taxpayer 
left that line blank on each of the Forms 1040.  We reasoned 
that, “[u]pon review of Mr. Paschall’s Forms 1040, [the Com-
missioner] was not reasonably able to discern that Mr. Pas-
chall was potentially liable for a section 4973 excise tax.”  Id.  
Therefore, following Lane-Wells and Springfield, we concluded 
that the taxpayer’s filing of Forms 1040 had not commenced 
the period of limitation on the assessment of the excise tax.

v. Beard

In Beard v. Commissioner, 82 T.C. 766 (1984), aff ’d, 793 
F.2d 139 (6th Cir. 1986), this Court looked to the Supreme 
Court’s opinions in Zellerbach Paper Co., Germantown Trust 
Co., Lane-Wells, and one other early case, Florsheim Brothers 
Drygoods Co. v. United States, 280 U.S. 453 (1930), discussed 
infra Part VII.B.2, for guidance on what qualifies as a “return” 
for purposes of the failure-to-file addition to tax provided in 
section 6651(a)(1).  Although the Supreme Court opinions all 
addressed issues regarding the statute of limitations, we rea-
soned in Beard, 82 T.C. at 777, that “a return that is sufficient 
to trigger the running of the statute of limitation must also be 
sufficient for the purpose of section 6651(a)(1).”  We discerned 
from the Supreme Court’s jurisprudence four “elements” of a 
“test to determine whether a document is sufficient for stat-
ute of limitations purposes.”  Id.  “First, there must be suf-
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ficient data to calculate tax liability; second, the document 
must purport to be a return; third, there must be an honest 
and reasonable attempt to satisfy the requirements of the tax 
law; and fourth, the taxpayer must execute the return under 
penalties of perjury.”  Id.

3. The Parties’ Arguments

a. Petitioners

Petitioners advance two separate arguments in support of 
the proposition that YA Global’s filing of its Form 1065 for 
each of the years in issue commenced the period of limitation 
on the assessment of the partnership’s section 1446 withhold-
ing tax liability.  First, they argue that the Form 1065 for each 
of the years in issue was “the return” required under section 
6501(a).  And second, petitioners posit that, even if Form 8804 
was the return whose filing was “technically required” to com-
mence the period of limitation, YA Global’s Forms 1065 were 
“adequate for that purpose.”

i.  Form 1065 as “the Return” Required to Commence the  
Period of Limitation

Petitioners’ primary argument rests in part on our prior 
opinion classifying YA Global’s section 1446 withholding tax 
liability as a partnership item.  “Because Section 1446 with-
holding tax is a partnership item,” petitioners reason, “Section 
6229 requires that a Form 1065 be filed to trigger the statute 
of limitations.”

Petitioners also observe that the Form 1065 required by sec-
tion 6031(a) is the return by which the partnership reports 
“information for the purpose of carrying out the provisions of 
subtitle A.”  And they remind us that section 1446 is included 
in subtitle A.  (Subtitle A, captioned “Income Taxes,” includes 
sections 1 through 1563.)  The Form 1065 YA Global filed, 
petitioners insist, disclosed that the partnership “had foreign 
partners with U.S.-source income” and “also included all the 
information Respondent needed to compute any section 1446 
withholding.”

Petitioners suggest that the Forms 8804 that YA Global 
failed to file should be viewed as “supplemental returns” un-
der Zellerbach Paper Co.  Therefore, they reason, “[a] partner-
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ship’s failure to file a Form 8804 when required may result 
in delinquency penalties under section 6651 and 6655, but it 
cannot cause the period of limitations to remain open indefi-
nitely if the partnership has filed a Form 1065.”

ii.  Adequacy of Forms 1065 as Substitutes for Forms 8804

As a fallback argument, petitioners suggest that, even if 
Forms 8804 were the returns “technically required to com-
mence the period of limitations,” the Forms 1065 that YA 
Global filed should be accepted as “adequate for that purpose 
. . . because they (1) set forth the facts establishing liability 
for the tax, and (2) contained sufficient information to enable 
the Commissioner to compute the tax (even if the information 
was imperfect).”  They observe that “YA Global’s Forms 1065 
made clear that it was a partnership and that it had foreign 
partners.”  Those facts alone, they contend, “establish liability 
for Section 1446 withholding tax.”  They add:

YA Global’s Forms 1065 also provided all the data for Respondent to com-
pute the extent of the Fund’s withholding tax liability.  In fact, Respondent 
did compute the section 1446 withholding tax he asserts is due based on 
the information that YA Global provided on the Forms 1065. . . .  Respon-
dent needed no information whatsoever beyond what was provided in the 
Forms 1065 to compute the Section 1446 withholding tax he claims is 
due.

Analogizing YA Global’s Forms 1065 to the fiduciary income 
tax returns filed by the trust company in Germantown 
Trust Co., petitioners argue that “[t]he facts in this case are 
virtually identical to those in” that case.  By contrast, peti-
tioners attempt to distinguish Lane-Wells on the ground that, 
in that case, “the taxpayer had two separate tax liabilities—
income tax liability and personal holding tax liability—each 
of which required a separate return.”  Because section 6501(a) 
uses “a definite article” with “a singular subject” (the return), 
petitioners reason that, “absent a clear statutory or regulatory 
mandate to the contrary, a taxpayer should not have to file 
two separate returns with respect to the same tax for statute 
of limitations purposes.”

Next, petitioners invoke what they refer to as Beard’s “sub-
stantial compliance” requirements.  “All four prongs of the 
Beard test,” they allege, “were satisfied by YA Global’s filing 
of the Forms 1065.”  They repeat their claim that “there is no 
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question that the Forms 1065 filed by the Fund supplied all of 
the data necessary for Respondent to calculate the Fund’s sec-
tion 1446 withholding tax liability.”  Even if the forms had not 
supplied all necessary data, petitioners suggest, respondent 
could have obtained the requisite information (as he in fact 
did) by auditing YA Global’s returns.  Regarding the second 
Beard factor, petitioners argue:  “[T]he Forms 1065 purported 
to be the Fund’s returns for reporting partnership items, and 
they were filed as such.  Each also contained ‘a specific state-
ment of items of income, deductions, and credits in compli-
ance with the statutory duty to report information.’ ” “Third,” 
they say, “the Fund honestly and reasonably intended to com-
ply satisfy [sic] its tax obligations by filing the Forms 1065.”  
Elaborating on that point, they add:  “The Fund, in good faith 
and based on its tax advisors’ guidance, believed it was not 
engaged in a USTB [U.S. trade or business], and it reported 
all of its income as portfolio income on the Forms 1065.”  And 
there is no “dispute that the Forms 1065 were signed under 
penalties of perjury.”

Finally, petitioners complain that, under respondent’s view 
of the law, a partnership “that reasonably believes it has 
no section 1446 withholding tax liability” would have “no 
way . . . to trigger the statute of limitations.”  They remind 
us of our observation in Wells v. Commissioner, T.C. Memo. 
2018-188, at *6–7, that “a majority of courts and this Court 
have consistently held that a tax return containing only zeros 
is not a valid return because it does not contain sufficient in-
formation for the Commissioner to calculate and assess a tax 
liability.”  Therefore, petitioners assume that YA Global’s filing 
of Forms 8804 consistent with its belief that it was not en-
gaged in a U.S. trade or business would have been ineffective 
to start the period of limitation on the assessment of section 
1446 withholding tax liability.

b. Respondent

Respondent focuses on section 6501(a)’s definition of “return” 
as “the return required to be filed by the taxpayer.”  YA Global 
did not file its information returns on Forms 1065 as a tax-
payer.  Form 1065, as respondent observes, “does not include 
any line items where a partnership could report any withhold-
ing taxes due, including the section 1446 withholding tax.”  
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YA Global is a taxpayer, as respondent sees it, only because 
of its liability for withholding tax under section 1446.  There-
fore, the returns the partnership should have filed as a tax-
payer were the Forms 8804 that it neglected to file.  “Finding 
[that] the Form 1065 is the appropriate return for reporting 
the section 1446 withholding tax,” respondent reasons, “would 
render superfluous Form 8804 and the regulations prescribing 
its filing.”

Respondent suggests that petitioners ignore “the relation-
ship between sections 6501 and 6229.”  Because “[s]ection 
6229 does not create a separate limitations period but rather 
provides a minimum period which merely extends the general 
limitations period under section 6501,” respondent argues, 
section 6501 necessarily requires the filing of a return other 
than the partnership return whose filing serves as a point of 
reference under section 6229.

Respondent also challenges petitioners’ reliance on Beard.  
Beard focused “on the issue of whether a tampered return 
constituted a return for various statutory purposes.”  Respon-
dent accepts “that the Forms 1065 filed by YA Global were 
valid returns.”  The issue, as respondent sees it, is whether 
the partnership’s Form 1065 “can be used to satisfy a dual 
purpose.”  In that regard, respondent contends, Beard and 
similar authorities do not allow the partnership’s “filing of 
Form 1065” to “be used as a basis for satisfying YA Global’s 
obligation to file a return of the section 1446 withholding tax.”  
“YA Global Forms 1065,” respondent asserts, “do not have suf-
ficient data to calculate YA Global’s section 1446 withholding 
tax liability, do not purport to be a return [sic] of withholding 
tax, and do not reflect YA Global’s honest and reasonable at-
tempt to satisfy YA Global’s withholding tax obligations under 
section 1446.”

Respondent allows that the “rule” articulated in German-
town Trust “works when the taxpayer is required to file only 
one return, and the taxpayer filed the wrong return.”  By con-
trast, Lane-Wells established that a scenario in which “the 
taxpayer has liabilities for two taxes or is obligated to file 
two returns . . . require[s] a different answer.”  In those situa-
tions, “a return being offered for both purposes must not only 
contain sufficient information to compute the tax at issue but 
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also sufficient facts on which the second liability would be 
predicated.”

“[F]ar from reporting the section [1446] withholding tax li-
ability,” respondent contends, “the Forms 1065 that YA Global 
filed specifically negate any suggestion that YA Global was 
liable for [that] tax.”  The partnership’s Forms 1065 did “not 
set forth specific information about the amount of [the part-
nership’s] effectively connected income.”  The Forms 1065 “did 
not show any business income” and “reveal[ed] no facts on 
which respondent could ascertain that YA Global was liable 
for the section 1446 withholding tax.”

Respondent also argues that the partnership’s Forms 1065 
do not purport to be returns of YA Global’s section 1446 
withholding tax liability and “cannot be considered hon-
est and reasonable attempts to satisfy the Form 8804 filing 
requirements for purposes of starting the limitations period 
on withholding tax reportable on Form 8804.”  “Rather than 
reporting the number of foreign partners, the amount of ef-
fectively connected income allocable to them, and the basic 
adjustments called for on Form 8804,” respondent asserts, “YA 
Global reported on Forms 1065 the bare minimum of general 
information.”

4. Analysis

As in Paschall, 137 T.C. at 16, “[t]he resolution of this issue 
is governed by the Supreme Court’s decision in Commissioner 
v. Lane-Wells Co.”  Like the Ninth Circuit, we have inter-
preted Lane-Wells as establishing that “a taxpayer does not 
start the statute of limitation running by filing one return 
when a different return is required if the return filed is insuf-
ficient to advise the Commissioner that any liability exists for 
the tax that should have been disclosed on the other return.”  
Id. (quoting Springfield, 88 F.3d at 752).

Petitioners do not deny that, if YA Global was liable for 
section 1446 withholding tax for any of the years in issue, it 
was required to file a Form 8804 for the year in addition to its 
Form 1065.  But the partnership did not file a Form 8804 for 
any of those years.  And the Forms 1065 that the partnership 
did file were “insufficient to advise the Commissioner” of the 
partnership’s liability for section 1446 withholding tax that it 
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should have disclosed on Forms 8804.  Paschall, 137 T.C. at 16 
(quoting Springfield, 88 F.3d at 752).

That YA Global was a partnership with foreign partners 
was obviously not enough to establish the partnership’s lia-
bility for section 1446 withholding.55  The partnership’s con-
duct of a trade or business in the United States is critical to 
its liability for the withholding tax.  And YA Global did not 
disclose that fact on its Forms 1065.  Instead, YA Global im-
plicitly denied that it was engaged in a U.S. trade or business 
by reporting no ordinary business income on its Forms 1065.  
As petitioners admit in connection with their discussion of the 
third Beard factor (“ honest and reasonable attempt to satisfy 
the . . . law”), YA Global “reported all of its income as port-
folio income on the Forms 1065” in the belief that it was not 
engaged in a U.S. trade or business.

It may be true that, in computing YA Global’s section 1446 
withholding tax liability, respondent used no amounts that 
were not shown on the partnership’s Forms 1065.  But the 
returns did not disclose the key fact that made those amounts 
relevant to the calculation of withholding tax liability:  the 
partnership’s conduct of a U.S. trade or business.  Under Com-
missioner v. Lane-Wells, 321 U.S. at 223, a taxpayer’s filing 
of one return cannot start the period of limitation on the as-
sessment of a tax required to be shown on an unfiled return 
unless the return filed “show[s] the facts on which liability 
[for the tax sought to be assessed] would be predicated.”  The 
prospect that the missing facts could have been discovered 
on audit is of no moment.  The same could have been said in 
Lane-Wells, Springfield, and Paschall.

YA Global’s case can be distinguished from Germantown 
Trust Co. on the same ground that Lane-Wells was distin-
guishable from the earlier case.  YA Global filed only one of 
two required returns.  It correctly filed Forms 1065.  Its error 
was in not also filing Forms 8804.  By contrast, only one re-
turn had to be filed in respect of the fund whose tax liabil-
ity was at issue in Germantown Trust.  If the Commissioner 
had been right that the fund was an association taxable as a 
corporation, the form the trust company filed, a fiduciary tax 
return, was the wrong form.

55  If those facts alone had been sufficient to establish liability, petitioners 
should have conceded these cases long ago.
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As noted above, petitioners attempt to distinguish Lane-
Wells on the ground that the taxpayer in that case was liable 
for two different taxes.  They argue that a taxpayer liable 
for a single tax should generally not be required to file two 
separate returns to commence the running of the period of 
limitation on the assessment of that tax.  Petitioners give in-
sufficient heed to section 6229.  Because of that section, when 
a taxpayer’s liability is attributable to one or more partner-
ship items (or affected items), the taxpayer’s ability to gain 
full repose under the statute of limitations will always require 
the filing of two returns: the partnership’s information return 
filed on Form 1065 and whatever return is required to report 
the tax sought to be assessed.  The underlying section 6501(a) 
period of limitation commences with the filing of a single re-
turn—in this case, Form 8804.  But section 6229 provides for 
the potential extension of the section 6501(a) period of limita-
tion when the tax sought to be assessed “is attributable to any 
partnership item (or affected item).”  We have already deter-
mined that YA Global’s liability for section 1446 withholding 
tax is itself a partnership item.  Even if it were not, it would 
be attributable to partnership items (the foreign partners’ 
shares of the partnership’s income, gain, loss, and deduction, 
to the extent effectively connected with its U.S. trade or busi-
ness).  See Treas. Reg. § 301.6231(a)(3)-1(a)(1)(i) (including in 
the definition of “partnership item” “[t]he partnership aggre-
gate and each partner’s share of . . . [i]tems of income, gain[,] 
loss, deduction, or credit of the partnership”).

In arguing that YA Global’s Form 1065 was “the return” 
referred to in section 6501(a) in regard to the assessment of 
section 1446 withholding tax because of our prior conclusion 
that the partnership’s liability for tax is a partnership item, 
petitioners confuse the section 6501(a) period of limitation 
and the potential extension of that period by reason of section 
6229.  Contrary to petitioners’ assertion, section 6229 does not 
“require[ ] that a Form 1065 be filed to trigger the statute of 
limitations.”  That period necessarily begins with the filing of 
the return reporting the tax sought to be assessed (usually, a 
partner’s income tax return), regardless of whether the part-
nership ever files an information return on Form 1065.  The 
partnership’s filing of Form 1065 simply provides a reference 
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point for determining the extent to which section 6229 may 
extend the underlying section 6501(a) period of limitation.

The text of section 6031(a) does not support petitioners’ 
argument that YA Global’s Form 1065 was “the return” referred 
to by section 6501(a).  Petitioners quote section 6031(a) se-
lectively to suggest that the return filed under that section 
is the appropriate return for reporting any information re-
quired to carry out a provision of subtitle A.  Section 6031(a) 
actually requires the reporting of “items of [a partnership’s] 
gross income and the deductions allowable by subtitle A, and 
such other information . . . as the Secretary may by forms 
and regulations prescribe.”  Petitioners correctly observe that 
section 1446 is included in subtitle A.  But Form 1065 would 
be the proper form for reporting information concerning a 
partnership’s liability for section 1446 withholding tax only 
if a regulation or the form itself said so.  Petitioners point 
to no regulation that requires the reporting of section 1446 
withholding tax on Form 1065.  Nor have they identified any 
place on the form itself that calls for the disclosure of infor-
mation concerning a partnership’s section 1446 withholding 
tax liability.  That absence presumably reflects the decision 
to require, by Treasury Regulation § 1.1446-3(d)(1)(iii), that a 
partnership report on a separate form information concerning 
section 1446 withholding tax.

We can also readily dismiss petitioners’ claim that Form 
8804 is simply a “supplement” to Form 1065.  To begin with, 
YA Global’s case is readily distinguishable from Zellerbach 
Paper Co.  The latter case arose because of Congress’ retro-
active application of a new revenue act late in its initial year 
of application.  Taxpayers who had already filed returns un-
der the old law had to supplement those returns if the new 
law resulted in additional tax.  But in Zellerbach Paper Co., 
the initial and supplemental returns were of the same type: 
corporate income tax returns.  By contrast, while Form 8804 
is an income tax return required by section 6011, Form 1065 
is an information return required by section 6031(a).  By peti-
tioners’ reasoning, the period of limitation on the assessment 
of a partnership’s section 1446 withholding tax liability would 
begin with the partnership’s filing of a Form 1065 regardless 
of whether the partnership “supplemented” its Form 1065 with 
Form 8804.  Because Form 1065 is an information return—not 
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a tax return—the filing of that form can never start the sec-
tion 6501(a) period of limitation on the assessment of any tax.  
As respondent says, a partnership does not file a Form 1065 
as a taxpayer but instead as a passthrough entity.  Therefore, 
a partnership’s filing on Form 1065 of the information return 
required by section 6031(a) serves only as a point of reference 
for determining the extent to which section 6229 might extend 
the section 6501(a) period of limitation for the assessment of 
deficiencies attributable to partnership items.

Beard provides petitioners no help.  Although Beard involved 
the section 6651(a)(1) failure-to-file penalty, we have applied 
the Beard test for the purpose of determining when a return 
is sufficiently compliant that its filing commences the period 
of limitation on assessment.  See, e.g., Hulett v. Commissioner, 
150 T.C. 60 (2018), rev’d and remanded on other grounds 
sub nom. Coffey v. Commissioner, 987 F.3d 808 (8th Cir. 2021).  
If petitioners are correct that “[a]ll four prongs of the Beard 
test were satisfied by YA Global’s filing of [its] Forms 1065,” 
then Beard, as applied to the statute of limitations issue be-
fore us, would conflict with Lane-Wells, as interpreted by Pas-
chall.  In the event of conflict, Lane-Wells and Paschall would 
take precedence.  Each of those cases directly involved the 
statute of limitations.  Beard, a failure-to-file case, provides 
only analogous authority.

But no such conflict exists.  As explained infra Part VII.B.4, 
the Forms 1065 that the partnership filed satisfy at most only 
one of the four Beard factors as a substitute for the Forms 
8804 that the partnership should have filed.  (Respondent 
apparently accepts that YA Global’s Forms 1065 were signed 
under penalties of perjury.)  That very partial compliance with 
Beard is insufficient to override the clear import of Lane-Wells 
as interpreted by Paschall.

Finally, we need not address the question of whether a part-
nership that reasonably believes itself not to be subject to the 
withholding tax imposed by section 1446 can take action to 
commence the running of the period of limitation on the as-
sessment of that tax.  Petitioners have not established that 
the statute of limitations must be interpreted in such a way 
as to ensure that a taxpayer who believes it is not subject 
to tax can take measures to begin the running of the period 
of limitation on the assessment of that tax.  To the contrary, 
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as we wrote in Rhone-Poulenc, 114 T.C. at 540, quoting  E.I. 
DuPont de Nemours & Co. v. Davis, 264 U.S. 456, 462 (1924):  
“Statutes of limitation sought to be applied to bar rights of 
the Government, must receive a strict construction in favor 
of the Government.”

Moreover, petitioners have not established the prem-
ise of their argument.  Wells and the cases it cited were all 
tax-protester cases.  The inadequacy of an all-zero return filed 
on the basis of frivolous tax-protester arguments does not es-
tablish that a protective return reporting all zeros filed by a 
taxpayer who, in good faith, believes itself not to be subject to 
a tax would also be inadequate to commence the running of 
the period of limitation on the assessment of that tax.  We re-
jected as invalid the return filed by the tax protester in Wells, 
T.C. Memo. 2018-188, at *7, not only because it reported all 
zeros but also because the filing of that return did “not consti-
tute an honest and reasonable attempt to satisfy the require-
ments of the tax law.”  The same was true of each of the cases 
cited in Wells for the proposition petitioners cite.  See United 
States v. Mosel, 738 F.2d 157, 158 (6th Cir. 1984); United 
States v. Smith, 618 F.2d 280, 281 (5th Cir. 1980); Cabirac v. 
Commissioner, 120 T.C. 163, 169 (2003), aff ’d, No. 03-3157, 
2004 WL 7318960 (3d Cir. Feb. 10, 2004); Arnett v. Commis-
sioner, T.C. Memo. 2006-134, 2006 WL 1764402, at *2, aff ’d, 
242 F. App’x 496 (10th Cir. 2007); Halcott v. Commissioner, 
T.C. Memo. 2004-214, 2004 WL 2110086, at *3.  Therefore, 
YA Global might have been able to commence the running 
of the period of limitation on the assessment of its section 
1446 withholding tax liability if it had filed a Form 8804 for 
each of the years in issue reporting zero liability, describing 
its activities, and explaining the grounds for its belief that 
it was not engaged in a U.S. trade or business.  Cf. White 
Eagle Oil & Refin. Co. v. Commissioner, 19 B.T.A. 185, 189–90 
(1930) (accepting as a valid return for purposes of the statute 
of limitations a blank form accompanied by a signed affidavit 
attesting to a corporation’s termination of business).  We need 
not decide that question because YA Global did not file such 
returns.  If it had, however, Wells and the cases it cited would 
not have compelled us to reject those returns as invalid.
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D. Extension of Section 6229 Period

Even if YA Global’s filing of Form 1065 for each of 2006 and 
2007 commenced the period of limitation on the assessment of 
section 1446 withholding tax for the year, the period remained 
open when respondent issued the FPAA for the year because 
of agreements reached by YA Global and respondent to extend 
the applicable period of limitation.

1. Findings of Fact

a. 2006 Extensions

YA Global filed its 2006 Form 1065 on or about October 15, 
2007.  On January 29, 2010, Mr. Angelo, on behalf of Yorkville 
Advisors and YA Global, signed a Form 872–P, Consent to 
Extend the Time to Assess Tax Attributable to Partnership 
Items.  The form expresses the agreement between YA Global 
and the Commissioner to allow the IRS to “assess any federal 
income tax attributable to the partnership items of [YA Global] 
against any partner for the period(s) ended December 31, 2006 
at any time on or before February 28, 2011.”  A representative 
of the IRS signed the form on February 25, 2010.

On July 19, 2010, Mr. Angelo signed a second Form 872–P 
on behalf of Yorkville Advisors and YA Global for the part-
nership’s 2006 taxable year.  That form extended through 
June 30, 2011, the period of limitation on the assessment of 
the specified taxes.  A representative of the IRS signed the 
second Form 872–P on July 21, 2010.

On December 20, 2010, Mr. Angelo signed a third Form 
872–P on behalf of Yorkville Advisors and YA Global for the 
partnership’s 2006 taxable year.  The third form extended 
through December 31, 2011, the period of limitation on the 
assessment of the specified taxes.  A representative of the IRS 
signed the third Form 872–P on January 3, 2011.

On August 31, 2011, Mr. Angelo signed a fourth Form 872–P 
on behalf of Yorkville Advisors and YA Global for the partner-
ship’s 2006 taxable year.  The fourth form extended through 
November 30, 2012, the period of limitation on the assessment 
of the specified taxes.  A representative of the IRS signed the 
fourth Form 872–P on September 1, 2011.

None of the first four Forms 872–P executed in regard to 
YA Global’s 2006 taxable year included any additions to the 
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form’s preprinted language other than inserting the last day 
of the taxable year covered by the form and the last date for 
assessment.

On February 24, 2012, Mr. Angelo signed a fifth Form 872–P 
on behalf of Yorkville Advisors and YA Global for the part-
nership’s 2006 taxable year.  The fifth form extended through 
July 31, 2013, the period of limitation on the assessment of 
specified taxes.  And the specified liabilities are not limited 
to those described in the form’s preprinted text.  Text added 
to the preprinted form specifies that the taxes covered by the 
extension included “income and/or withholding tax required 
to be paid and/or withheld at source (under chapter 3 of the 
Internal Revenue Code) due on Form 8804 or Form 1042.”  
A representative of the IRS signed the fifth Form 872–P on 
April 2, 2012.

On March 24, 2013, Mr. Angelo signed a sixth Form 872–P 
on behalf of Yorkville Advisors and YA Global for the partner-
ship’s 2006 taxable year.  The sixth form extended through 
December 31, 2014, the period of limitation on the assessment 
of the specified taxes.  A representative of the IRS signed the 
sixth Form 872–P on April 2, 2013.

On July 16, 2014, Mr. Angelo signed a seventh Form 872–P 
on behalf of Yorkville Advisors and YA Global for the partner-
ship’s 2006 taxable year.  The seventh form extended through 
March 31, 2015, the period of limitation on the assessment of 
the specified taxes.  A representative of the IRS signed the 
seventh Form 872–P on July 22, 2014.

The sixth and seventh Forms 872–P included the same 
added text as the fifth regarding the assessment of withhold-
ing tax liabilities.

Respondent issued the 2006 FPAA on March 6, 2015.

b. 2007 Extensions

On December 20, 2010, Mr. Angelo, on behalf of Yorkville 
Advisors and YA Global, signed a Form 872–P in regard to the 
partnership’s 2007 taxable year.  That form extended through 
December 31, 2011, the period of limitation on the assessment 
of the specified taxes.  A representative of the IRS signed the 
form on April 14, 2011.

On August 31, 2011, Mr. Angelo, on behalf of Yorkville 
Advisors and YA Global, signed a second Form 872–P in re-
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gard to the partnership’s 2007 taxable year.  That form ex-
tended through November 30, 2012, the period of limitation 
on the assessment of the specified taxes.  A representative of 
the IRS signed the second 2007 Form 872–P on September 1, 
2011.

Neither of the first two Forms 872–P executed in regard 
to YA Global’s 2007 taxable year included any additions to 
the form’s preprinted text other than inserting the last day 
of the taxable year covered by the form and the last date for 
assessment.

On February 24, 2012, Mr. Angelo, on behalf of Yorkville 
Advisors and YA Global, signed a third Form 872–P in regard 
to the partnership’s 2007 taxable year.  The third 2007 form 
extended through July 31, 2013, the period of limitation on 
the assessment of specified taxes.  And, as with the fifth, 
sixth, and seventh Forms 872–P executed for 2006, the spec-
ified taxes covered by the third 2007 form were not limited 
to those described in the form’s preprinted text.  Text added 
to the preprinted form specified that the taxes covered by the 
extension included “income and/or withholding tax required 
to be paid and/or withheld at source (under Chapter 3 of the 
Internal Revenue Code) due on Form 8804 or Form 1042.”  
A representative of the IRS signed the third 2007 Form 872–P 
on April 2, 2012.

On March 24, 2013, Mr. Angelo signed a fourth Form 872–P 
on behalf of Yorkville Advisors and YA Global for the part-
nership’s 2007 taxable year.  The fourth 2007 Form 872–P 
extended through December 31, 2014, the period of limitation 
on the assessment of the specified taxes.  A representative of 
the IRS signed the fourth 2007 Form 872–P on April 2, 2013.

On July 16, 2014, Mr. Angelo signed a fifth Form 872–P 
on behalf of Yorkville Advisors and YA Global for the part-
nership’s 2007 taxable year.  The fifth 2007 Form 872–P 
extended through March 31, 2015, the period of limitation on 
the assessment of the specified taxes.  A representative of the 
IRS signed the fifth 2007 Form 872–P on July 22, 2014.

The fourth and fifth 2007 Forms 872–P included the same 
added text as the third regarding the assessment of withhold-
ing tax liabilities.

Respondent issued the 2007 FPAA on the same date 
(March 6, 2015) that he issued the 2006 FPAA.
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2. Applicable Law

a. Statutes and Regulations

Section 6231(a)(2) defines the term “partner” for purposes 
of subchapter C of chapter 63 (sections 6221 through 6234) 
to mean “(A) a partner in the partnership, and (B) any other 
person whose income tax liability under subtitle A is deter-
mined in whole or in part by taking into account directly or 
indirectly partnership items of the partnership.”

Section 6501(c)(4)(A) allows a taxpayer and the Internal 
Revenue Service to extend the applicable period of limitation 
by mutual agreement.  According to the statute:

Where, before the expiration of the time prescribed in this section for the 
assessment of any tax imposed by this title . . . both the Secretary and 
the taxpayer have consented in writing to its assessment after such time, 
the tax may be assessed at any time prior to the expiration of the period 
agreed upon.

§ 6501(c)(4)(A).

b. Caselaw

In S–K Liquidating Co. v. Commissioner, 64 T.C. 713 (1975), 
we concluded that the Commissioner’s issuance of a notice 
of deficiency for withholding tax for two calendar years did 
not preclude him from later issuing a notice of deficiency in 
corporate income tax for a fiscal year of the corporation that 
was included within the two calendar years covered by the 
prior notice.  See § 6212(c) (generally prohibiting the issu-
ance of two notices of deficiency for the same taxable year).  
We reasoned that “[t]he two statutory notices of deficiency” 
issued to the taxpayer were “based on two separate returns, 
the returns cover different taxable periods, and the asserted 
liabilities originate from taxes enacted for different purposes.”  
S–K Liquidating Co., 64 T.C. at 716.  We acknowledged that 
the withholding tax “is an ‘income tax’ in that it is imposed 
under chapter 3 (Withholding of Tax on Nonresident Aliens, 
etc.) of subtitle A (Income Tax),” id. at 718, but we nonethe-
less held that section 6212(c)’s prohibition against the deter-
mination of additional deficiencies did not preclude the Com-
missioner’s issuance of a second deficiency notice.  “ Though 
both taxes are imposed under the income tax subtitle of title 
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26,” we wrote, “one tax is on the income of [the taxpayer] and 
the other is on the disbursements to another (the nonresident 
alien taxpayer).”  Id.

InverWorld, Ltd. v. Commissioner, 98 T.C. 70 (1992), aff ’d, 
979 F.2d 868 (D.C. Cir. 1992), involved a foreign corporation 
that had received both a notice of liability for unpaid with-
holding tax and a notice of deficiency in corporate income tax.  
The taxpayer filed a petition in response to the notice of lia-
bility but not the notice of deficiency.  It then moved for leave 
to amend its petition to contest the income tax deficiencies the 
Commissioner had determined.  We denied the taxpayer’s mo-
tion because allowing the amendment would have expanded 
the Court’s jurisdiction beyond that created by the initial 
petition.56  We reasoned that “[t]he tax imposed by section 
1441 et seq. relates to withholding tax liability, not corporate 
income tax liability.”  Id. at 77.  Following S–K Liquidating, 
we concluded that the notice of liability for withholding tax 
and the notice of deficiency in corporate income tax sent to 
the taxpayer “must be considered independently for purposes 
of determining the extent of this Court’s jurisdiction.”  Id. at 
82.  The taxpayer’s petition assigning error to the determina-
tions in the notice of liability did not give us jurisdiction to 
consider the determinations regarding corporate income tax 
liability set forth in the notice of deficiency.  The corporation’s 
“liability for withholding tax and its liability for corporate 
income tax,” we wrote, “are based upon separate returns and 
therefore separate deficiency determinations.”  Id. at 84.

3. The Parties’ Arguments

a. Petitioners

Petitioners argue that “the Original Forms 872–P ” 57 did 
not “evidence[ ] an objective manifestation of [their] agree-
ment to extend the statute of limitations with respect to 

56  Rule 41(a) provides:  “No amendment shall be allowed after expiration 
of the time for filing the petition . . . which would involve conferring juris-
diction on the Court over a matter which otherwise would not come within 
its jurisdiction under the petition as then on file.”  Rule 41(a) was amended, 
without substantive effect, as of March 20, 2023.

57  Petitioners use the term “Original Forms 872–P ” to refer to those 
signed by Mr. Angelo on January 29, July 19, and December 20, 2010, and 
August 31, 2011.  In other words they refer to those forms (the first four 
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section 1446 withholding tax.”  They note that the initial 
Forms 872–P extended the period for assessing “income tax” 
against “any partner.”  Petitioners argue that the section 1446 
withholding tax is not an income tax and YA Global is not 
a partner in itself.  Relying on InverWorld, petitioners insist 
that “this Court has made clear they [income tax and with-
holding tax] are not the same thing at all.”  Petitioners also 
argue that “YA Global could not be a partner in itself.”  Given 
the usual meaning of “partner,” they contend, YA Global’s tax 
matters partner “could not have understood from the Original 
Forms 872–P that they were meant to apply to the [partner-
ship] itself.”  Petitioners acknowledge, however, that section 
6231(a)’s definition of partner extends more broadly than the 
term’s common meaning.  Petitioners allege that, even under 
that “special definition,” YA Global was not a partner.  The 
partnership, they argue, “could not have any income tax lia-
bility at all (let alone any income tax liability determined by 
taking into account partnership items).”

b. Respondent

Respondent argues that “[t]he section 1446 withholding tax 
is a federal income tax.”  The provision is included in subti-
tle A, which bears the caption “Income Taxes.”  Because the 
section 1446 withholding tax is an “income tax,” respondent 
contends, it is “covered by Form 872–P, regardless of whether 
the form includes a specific reference to it.”

Respondent reasons that the preprinted text on Form 
872–P, which refers to the assessment of “any federal income 
tax attributable to the partnership items of the partnership . . . 
against any partner,” “should be read in light of the statute 
[that is, section 6229] for which the form is being used.”  As 
respondent observes, section 6229 provides a minimum period 
“for assessing any tax imposed by subtitle A with respect to 
any person which is attributable to any partnership item (or 
affected item) for a partnership taxable year.”  “ Therefore,” 
respondent reasons, “ the term ‘federal income tax’ in Form 
872–P is synonymous with taxes imposed by subtitle A.”

Respondent also argues that YA Global is a “partner,” within 
the meaning of section 6231(a)(2), “because it is a person un-

for 2006 and the first two for 2007) that did not include additional text 
referring specifically to withholding taxes.
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der section 7701(a)(1),[58] it has an income tax liability in the 
form of the section 1446 withholding tax, and the section 1446 
withholding tax is determined by taking into account items 
of the partnership.”  Respondent asserts that “the common 
understanding of the term ‘partner’ is not determinative here, 
as the TEFRA provisions under former sections 6221 et seq. 
have their own definitions and structure which govern the 
interpretation of the Forms 872–P.”

Respondent concludes that “the pertinent Forms 872–P,” 
apparently including those that did not specifically mention 
section 1446 withholding tax, “are effective in extending the 
period of limitations with respect to YA Global’s section 1446 
withholding tax liability.”

4. Analysis

If the period of limitation on the assessment of YA Global’s 
section 1446 withholding tax liability remained open when 
the Forms 872–P that specifically referred to that tax were 
executed, then respondent’s ability to assess that tax would 
clearly not be barred by section 6501(a).  The relevant ques-
tion is whether, if the partnership’s filing of its Forms 1065 for 
2006 and 2007 commenced the running of the section 6501(a) 
period, as well as the potential extension of that period under 
section 6229(a), the initial Forms 872–P that did not specifi-
cally refer to the section 1446 withholding tax nonetheless ex-
tended the period of limitation on the assessment of that tax 
by reason of section 6229.  That question, in turn, boils down 
to whether the tax imposed by section 1446 is an “income tax.”

The preprinted text of the initial Forms 872–P, while not 
mentioning section 1446 specifically, did extend the period for 
assessment of “any federal income tax attributable to part-
nership items of the partnership . . . against any partner.”  
The section 1446 withholding tax is undeniably “attributable 
to partnership items” of YA Global.  Indeed, we concluded in 
YA Global Investments, LP, 151 T.C. at 16, that the section 
1446 withholding tax is itself a partnership item.  Even if it 
were not itself a partnership item, the tax would be attribut-
able to the portions of YA Global’s ECTI allocable to its foreign 

58  Section 7701(a)(1) provides:  “ The term ‘person’ shall be construed to 
mean and include an individual, a trust, estate, partnership, association, 
company or corporation.”
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partners.  And those items are undeniably partnership items.  
See Treas. Reg. § 301.6231(a)(3)-1(a)(1)(i) (including within 
the definition of “partnership items” “[t]he partnership aggre-
gate and each partner’s share of . . . [i]tems of income . . . of 
the partnership”).

If the section 1446 withholding tax is an income tax, then 
YA Global would fall within the definition of “partner” pro-
vided in section 6231(a)(2).  As noted above, that definition in-
cludes “any . . . person whose income tax liability under subti-
tle A is determined in whole or in part by taking into account 
directly or indirectly partnership items of the partnership.”  
(Emphasis added.)  Petitioners’ only argument that YA Global 
is not a “partner,” within the meaning of section 6231(a)(2), is 
that the partnership is not liable for any income tax.  If the 
section 1446 withholding tax in issue is an income tax, then 
YA Global is liable for an income tax.  And its liability for that 
tax is determined by taking into account partnership items.  
Therefore, if the section 1446 withholding tax is an income 
tax, then YA Global is a partner.

For the reasons stated above, the question of whether the 
initial Forms 872–P extended the period of limitation on 
the assessment of YA Global’s section 1446 withholding tax 
liability for 2006 and 2007 comes down to whether that tax is 
an income tax.  We have no doubt that it is.  As respondent 
emphasizes, section 1446 is in subtitle A of title 26, which is 
captioned “Income Taxes.”  And in S–K Liquidating, 64 T.C. at 
718, we concluded that the withholding taxes “imposed under 
chapter 3 .  .  . of subtitle A” (that is, sections 1441 through 
1465) are income taxes.  That a withholding tax imposed 
under chapter 3 is separate from the corporate income tax 
imposed by section 11, as we concluded in S–K Liquidating 
and InverWorld, does not establish that the withholding tax 
is not also an income tax.

Petitioners suggest that the initial Forms 872–P that in-
clude no additions to their preprinted text addressed the sec-
tion 1446 withholding tax only “obscurely.”  That may be so.  
But it is also beside the point.  The preprinted text covered 
the section 1446 withholding tax.  That tax is an income tax.  
And the partnership, as a person whose liability for that tax 
is determined by partnership items, is a “partner” within the 
meaning of section 6231(a)(2).  That the parties—or at least 
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Mr. Angelo—may not have had section 1446 withholding taxes 
in mind when agreeing to the extension is of no moment.  
Whether a taxpayer and the Commissioner have agreed to 
extend the period of limitation on assessment under section 
6501(c)(4) is determined by their objective acts—typically, 
their signing of a consent form.  See, e.g., Kronish v. Commis-
sioner, 90 T.C. 684, 693 (1988).  A taxpayer’s subjective belief 
about the scope of the agreement is irrelevant; instead, the 
written terms govern.  Id.

E. Conclusion

For the reasons explained above, petitioners have not es-
tablished that the period of limitation for the assessment of 
YA Global’s liability for section 1446 withholding tax for each 
of 2006 and 2007 expired before respondent issued the FPAA 
for the year.  Because the partnership did not file a Form 
8804 for either year, the applicable period of limitation never 
began to run.  Moreover, even if the partnership’s filing of a 
Form 1065 for each year commenced the running of the period 
of limitation, the consents executed by the parties on Forms 
872–P extended that period by reason of section 6229.  Spe-
cific reference to section 1446 withholding tax on the exten-
sion forms was unnecessary.  The forms’ preprinted language 
covered the assessment of that tax (an income tax) against 
YA Global (considered, for that purpose, a partner).

VII. Additions to Tax

A. Introduction

The FPAA for each of 2006, 2007, and 2008 determined that 
YA Global “is liable under I.R.C. § 6651(a)(1) for failure to 
file Form 8804 and liable under I.R.C. § 6651(a)(2) and 6655 
for failure to pay I.R.C. § 1446 withholding tax.”  Petitioners 
advance two arguments why YA Global should not be sub-
ject to the additions to tax respondent determined even if (as 
we have already concluded) the partnership was engaged in 
a U.S. trade or business during the years in issue.  First, they 
argue that, under Beard, the Form 1065 that the partnership 
filed each year should be treated as having satisfied its ob-
ligation to have filed a Form 8804.  And second, petitioners 
argue that the partnership’s failure to have filed Forms 8804, 
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and its failure to have paid withholding tax, was attributable 
to reasonable cause.59  We address each of petitioners’ argu-
ments, in turn, below.

B. Adequacy of Form 1065

1. Findings of Fact

Although, as previously noted, the Form 1065 that YA 
Global filed for each of 2006, 2007, and 2008 reported no ordi-
nary business income on line 22, each return reported income 
and deductions on Schedule K.  Schedules K–1 issued to YA 
Global’s partners identified the portion of those income and 
deduction items allocable to each partner.  The Schedules K–1 
issued to the partnership’s foreign partners did not identify 
any of the income allocable to them as effectively connected 
with a U.S. business conducted by the partnership.  None of 
the partnership’s Forms 1065 state whether the partnership 
made any payments of section 1446 withholding tax during 
the taxable year covered by the return.  The copies of YA 
Global’s 2006, 2007, and 2008 returns included in the record 
are not signed on the partnership’s behalf.

2. Applicable Law

Section 6651(a)(1) provides for an addition to tax for the 
“failure .  .  . to file any return required under the authority” 
of specified Code provisions.  Among the returns to which the 
section 6651(a)(1) addition to tax applies are those “required 
under the authority of subchapter A of chapter 61 (other than 
part II thereof).”  Section 6011 is included in part II of sub-
chapter A of chapter 61.  By contrast, section 6031(a), which 
requires the filing of Form 1065, appears in part III of sub-
chapter A of chapter 61.  Therefore, a partnership’s failure to 
file Form 1065 is not subject to the section 6651(a)(1) addition 
to tax.  Section 6698 imposes a separate penalty on a partner-
ship’s failure to file a return under section 6031.

59  In their Answering Brief, petitioners state their agreement with re-
spondent “that if YA Global is liable for any section 1446 withholding tax, 
it is also liable for section 6655 additions to tax for failure to pay estimated 
tax because section 6655 does not excuse imposition of the additions based 
on reasonable cause and lack of willful neglect.”
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The addition to tax for failure to file imposed by section 
6651(a)(1) is computed as a percentage of the tax required 
to be shown on the delinquent return.  The applicable per-
centage is 5 percent for each month beyond its due date that 
the return remains unfiled, up to a maximum of 25 percent.  
§ 6651(a)(1).

The adequacy of a return can be relevant both for the 
failure-to-file addition to tax and the period of limitation 
on assessment, which begins with the filing of the required 
return.  The two issues are inextricably linked.  In Beard, 
82 T.C. at 777, we concluded that “a return that is sufficient 
to trigger the running of the statute of limitation must also 
be sufficient for the purpose of section 6651(a)(1).”  As noted 
supra Part VI.C.2.b.v, Beard was a failure-to-file case.  In the 
absence of precedent regarding the adequacy of a return for 
purposes of the failure-to-file addition to tax, however, we con-
sidered four Supreme Court precedents involving the period 
of limitations.  Part VI.C.2.b, supra, describes three of those 
precedents:  Zellerbach Paper Co., Germantown Trust Co., and 
Lane-Wells Co.

The fourth of the precedents relied on in Beard (and the ear-
liest in chronological terms) was Florsheim Brothers Drygoods 
Co., 280 U.S. 453.  Florsheim Brothers involved a novel proce-
dure implemented to address exigencies that had arisen when 
Congress enacted the Revenue Act of 1918 less than three 
weeks before the due date for corporate tax returns for calen-
dar year 1918.  Under that procedure, the Commissioner effec-
tively allowed corporations an extension of time by (1) filing 
Form 1031T, Tentative Return and Estimate of Corporation 
Income and Profits Taxes and Request for Extension of Time 
for Filing Return, and (2) making the installment payment of 
tax that would have been required in the absence of an exten-
sion.  The taxpayers in Florsheim Brothers argued that their 
filing of Forms 1031T had commenced the applicable periods 
of limitation and that, consequently, the assessments in issue 
were too late.

The Court rejected the taxpayers’ argument, writing:

Form 1031T is not an instrument expressly provided for in the Act.  It is 
not in the nature of a “list,” “schedule,” or “return,” commonly required by 
tax statutes.  It was an invention of the Commissioner designed to meet 
a peculiar exigency.  Its purpose was to secure to the taxpayers a needed 
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extension of time for filing the required return, without defeating the 
Government’s right to prompt payment of the first installment.

Id. at 460.  The Court observed that “§ 239 [of the 1918 Act] 
required all corporations to make returns ‘stating specifically 
the items of . . . gross income and the deductions and credits.’ ” 
Id.  “As Form 1031T made no reference to income, or to deduc-
tions or credits,” the Court reasoned, “it could not have been 
intended as . . . the return required to satisfy the statute.”  Id.

The taxpayers conceded that the Form 1031T did not com-
ply with the statutory filing requirement but argued, among 
other things, that “the sufficiency of a return for the purpose 
of starting the period of limitations does not depend upon a 
strict compliance with the requirements of § 239.”  Id. at 461.  
The Court responded:

These arguments ignore the differences in nature and purpose be-
tween Form 1031T and the return required by the Act.  The mere fact 
that Form 1031T was a formal document prescribed by the Commissioner 
and termed a “return” does not identify it as the return required by the 
Act. . . .  It may be true that the filing of a return which is defective or 
incomplete under § 239 is sufficient to start the running of the period 
of limitation. . . .  But the defective or incomplete return purports to be 
a specific statement of the items of income, deductions and credits in 
compliance with §  239.  And, to have that effect, it must honestly and 
reasonably be intended as such.

Id. at 461–62 (footnote omitted).
In Beard, we concluded that a tax protester who had sub-

mitted a “tampered” variant of Form 1040 was liable for the 
section 6651(a)(1) addition to tax.  Because the taxpayer had 
made prohibited alterations to the official form, we concluded 
that he had “not made a return according to the forms and 
regulations prescribed by the Secretary as required by section 
6011(a).”  Beard, 82 T.C. at 777.  We accepted, however, that 
nonconforming documents could still be treated as returns.

As noted supra Part VI.C.2.b.v, in Beard we discerned from 
Florsheim Brothers and other Supreme Court precedents four 
“elements” of a “test to determine whether a document is suf-
ficient for statute of limitations purposes.”  Id.  “First, there 
must be sufficient data to calculate tax liability; second, the 
document must purport to be a return; third, there must be 
an honest and reasonable attempt to satisfy the requirements 
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of the tax law; and fourth, the taxpayer must execute the re-
turn under penalties of perjury.” 60  Id.

Applying the four elements of the applicable test to the 
facts before us, we acknowledged that the taxpayer’s tam-
pered form “was . . . sworn to.”  Id. at 778.  We also accepted 
the possibility that the form purported to be a return.  We 
questioned, however, “[w]hether .  .  . the form contain[ed] suf-
ficient information to permit a tax to be calculated.”  Id. at 
779.  Most importantly, we concluded that the form did “not 
reflect an endeavor to satisfy the law.”  Id. at 778–79.  Indeed, 
we found, the form “ma[de] a mockery of the requirements 
for a tax return, both as to form and content.”  Id. at 779.  
We characterized the form as “a conspicuous protest against 
the payment of tax, intended to deceive [the Commissioner’s] 
return-processing personnel into refunding . . . withheld tax.”  
Id.  “The critical requirement that there must be an honest 
and reasonable attempt to satisfy the requirements of the 
Federal income tax law,” we concluded, “clearly [was] not met.”  
Id.

3. The Parties’ Arguments

a. Petitioners

Petitioners focus most of their attention in regard to the 
section 6651(a)(1) addition to tax on their reasonable cause 
defense.  As a threshold matter, however, petitioners argue 
that no failure to file occurred because “the Forms 1065 that 
YA Global filed meet the four-factor test under Beard.”

60  Given their origins, the four enumerated “elements” perhaps ought 
not be viewed as comprising a rigid four-part test.  The text from Florsheim 
Brothers from which we drew the second and third elements was dicta.  In 
Florsheim Brothers, 280 U.S. at 462 (emphasis added), the Supreme Court 
allowed that “[i]t may be true that the filing of a return which is defective 
or incomplete under [the statutory filing requirement] is sufficient to start 
the running of the period of limitation” but only if “the defective or incom-
plete return purports to be a specific statement of the items of income, 
deductions and credits in compliance with [that requirement]” and only if 
it is “honestly and reasonably . . . intended as such.”  Therefore, it may be 
inappropriate to read Beard as having established that a document would 
necessarily be “sufficient for statute of limitations purposes” if it “purport[s] 
to be a return; . . . [represents] an honest and reasonable attempt to satisfy 
the requirements of the tax law;” and satisfies the other two elements.
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Petitioners contend that “[a]ll four prongs of the Beard 
test were satisfied by YA Global’s filing of the Forms 1065.”  
Regarding the first Beard factor, petitioners insist that “the 
Forms 1065 filed by the Fund supplied all of the data nec-
essary for Respondent to calculate the Fund’s section 1446 
withholding tax liability.”  Regarding the second factor, peti-
tioners argue that “the Form 1065 purported to be the Fund’s 
returns for reporting partnership items, and they were filed 
as such.”  Each of those forms, petitioners assert, quoting 
Beard, 82 T.C. at 778, “contained ‘a specific statement of the 
items of income, deductions, and credits in compliance with 
the statutory duty to report information.’ ” Petitioners claim 
that YA Global “honestly and reasonably intended to com-
ply satisfy [sic] its obligations by filing Forms 1065.”  Those 
forms, petitioners argue, should satisfy the third Beard re-
quirement because “[t]he Fund, in good faith and based on its 
tax advisors’ guidance, believed it was not engaged in a [U.S. 
trade or business], and it reported all of its income as port-
folio income on the Forms 1065.”  Finally, petitioners observe 
that “[r]espondent does not dispute that the Forms 1065 were 
signed under penalties of perjury.”

b. Respondent

Respondent calls petitioners’ reliance on Beard “misplaced.”  
“Unlike the taxpayer in Beard,” respondent observes, “YA 
Global was required to file two separate returns, each satisfy-
ing different filing obligations.”  Respondent interprets Lane-
Wells as having “held in situations where two returns are 
required that a return being offered for both purposes must 
contain not only sufficient information to compute the tax at 
issue, but also sufficient facts on which the second liability 
would be predicated.”  Respondent argues that “YA Global’s 
Form 1065 did not contain sufficient information from which 
to determine its withholding tax liabilities because the form 
does not set forth specific information about the amount of 
effectively connected income.”

Respondent also contends that “YA Global’s Forms 1065 do 
not purport to be returns of YA Global’s section 1446 with-
holding tax liability.”  Those forms, he says, did not report the 
information required on Form 8804.  Instead, in respondent’s 
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description, YA Global’s Forms 1065 reported only “the bare 
minimum of general information.”

Respondent accuses petitioners of “transplant[ing] . . . out of 
its proper context” the third element of the Beard test, 82 T.C. 
at 777, which asks whether the taxpayer’s filing of a noncom-
pliant return nonetheless represents an “ honest and reason-
able attempt” at compliance.  The partnership’s Forms 1065, 
respondent argues, “were never intended by YA Global to be a 
reporting of its section 1446 withholding tax liability because 
. . . YA Global did not think it was liable for the section 1446 
withholding tax.”  The Forms 1065, respondent reasons, “can-
not represent valid substitutes for returns YA Global did not 
believe it was obligated to file.”  Those forms “cannot be consid-
ered honest and reasonable attempts to satisfy the Form 8804 
filing requirements.”

4. Analysis

For each of the years in issue, YA Global was required to 
file both a Form 1065 and a Form 8804.  During 2006 and 
part of 2007, YA Global was a U.S. partnership with income 
and deductions.  For the remainder of 2007 and through 2008, 
YA Global was a foreign partnership that had gross income 
that petitioners concede was from sources within the United 
States.  Therefore, YA Global was required to file a Form 1065 
for each of 2006, 2007, and 2008.  Although petitioners deny 
that YA Global was engaged in a U.S. trade or business, we 
have already concluded that it was and that all of its tax-
able income was ECTI.  For each of 2006, 2007, and 2008, 
YA Global had at least one foreign partner.  And petitioners 
do not deny that, if YA Global had ECTI for 2006, 2007, and 
2008, at least some of the ECTI for each of those years was 
allocable to a foreign partner.  Therefore, in addition to filing 
a Form 1065, YA Global was required to file a Form 8804 for 
each year.

Petitioners argue that, if YA Global was required to file both 
a Form 1065 and a Form 8804, its filing of the first shields it 
from any addition to tax for its failure to file the second.  For 
the reasons explained below, we find petitioners’ argument 
untenable.

The requirements for filing Forms 1065 and 8804 are im-
posed by separate provisions of the Code.  And the failures 
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to satisfy those different requirements are subject to sepa-
rate penalties.  As noted above, the failure-to-file addition to 
tax imposed by section 6651(a)(1) applies to a failure to file, 
among other things, a return required by section 6011 (includ-
ing a Form 8804).  The section 6651(a)(1) addition to tax does 
not apply to returns required to be filed under the authority 
of part III of subchapter A of chapter 61.  Because section 
6031 is one of the provisions in part III, the section 6651(a)(1) 
addition to tax does not apply to a partnership’s failure to file 
Form 1065.  Instead, a separate penalty, provided in section 
6698, would apply.

Moreover, the separate penalties are computed on different 
bases.  The section 6651(a)(1) addition to tax is based on the 
amount of tax required to be shown on the return.  The sec-
tion 6698 penalty is computed by reference to the number of 
a partnership’s partners.  That penalty cannot be based on the 
amount of tax required to be shown on Form 1065 because 
that form is an information return that does not report any 
tax.  In short, we are not convinced that a Form 1065 required 
to be filed by section 6031(a) can serve as a “return” whose 
filing can prevent the imposition of the failure-to-file addition 
to tax imposed by section 6651(a)(1).

Petitioners’ argument, if accepted, would render superflu-
ous the requirement that a partnership with ECTI allocable 
to foreign partners file a Form 8804 in addition to the Form 
1065 that the partnership would otherwise be required to file.  
If the filing of Form 1065 protected a partnership against 
the section 6651(a)(1) addition to tax for its failure to file a 
Form 8804, that failure would be inconsequential.  As a prac-
tical matter, the requirement to file Form 8804 provided in 
Treasury Regulation § 1.1446-3(d)(1)(iii) would be a nullity.  
If YA Global’s filing of Forms 1065 satisfied the requirement 
of Treasury Regulation § 1.1446-3(d)(1)(iii), then any partner-
ship’s Forms 1065 would satisfy that requirement.  Nothing 
about YA Global’s Forms 1065 make them uniquely suitable 
substitutes for the required Forms 8804.  Indeed, as respon-
dent observes, YA Global’s Forms 1065 reported no business 
income at all.

Treasury Regulation § 1.1446-3(d)(1)(iii) reflects a determi-
nation that a partnership’s Form 1065 does not provide suffi-
cient information to allow for the effective administration of 
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the section 1446 withholding tax.  Section 6011 specifically 
allows the Secretary to make that determination.  Petitioners 
do not challenge the substantive validity of Treasury Regu-
lation § 1.1446-3(d)(1)(iii), nor, given the breadth of the del-
egation, do they have apparent grounds to do so.  Therefore, 
we must respect the determination reflected in the regulation 
that Forms 1065 are inadequate to serve the purpose of ad-
ministering section 1446.  The Supreme Court’s observations 
in Commissioner v. Lane-Wells Co., 321 U.S. at 223–24, bear 
repeating:

Congress has given discretion to the Commissioner to prescribe by reg-
ulation forms of returns and has made it the duty of the taxpayer to 
comply.  It thus implements the system of self-assessment which is so 
largely the basis of our American scheme of income taxation.  The pur-
pose is not alone to get tax information in some form but also to get it 
with such uniformity, completeness, and arrangement that the physical 
task of handling and verifying returns may be readily accomplished.  For 
such purposes the regulation requiring two separate returns for these 
taxes was a reasonable and valid one and the finding of the Board of Tax 
Appeals that the taxpayer is in default is correct.

It is unclear whether the Beard test has any relevance in 
determining whether YA Global’s filing of Forms 1065 pre-
vents the imposition of the section 6651(a)(1) additions to tax 
for its failures to have filed Forms 8804.  (In other words, 
respondent may be right that petitioners’ reliance on Beard 
may be “misplaced.”)

When met, the Beard test allows the filing of a defec-
tive “return” to prevent the application of the failure-to-file 
addition to tax.  A document not required to be filed under 
one of the provisions specified in section 6651(a)(1) arguably 
should not be treated as a return at all for purposes of the 
failure-to-file addition to tax.

In whatever respects YA Global’s Forms 1065 might have 
been inaccurate, those inaccuracies did not prevent the doc-
uments from qualifying as the returns required by section 
6031(a) and Treasury Regulation § 1.6031(a)-1.  Respondent 
has not asserted the section 6698 penalty by reason of a fail-
ure to comply with the information reporting requirements.  
Instead, YA Global’s Forms 1065 were simply not “returns” 
within the meaning of section 6651(a)(1).  Cf. Florsheim Bros., 
280 U.S. at 462.  They were not “required under authority of ” 
any of the provisions listed in that section.
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Even if it were appropriate to evaluate YA Global’s Forms 
1065 under the Beard test as substitutes for Forms 8804, 
the forms the partnership filed would not pass muster.  
YA Global’s Forms 1065, if considered as defective Forms 
8804, would fail at least three of the four elements of the 
Beard test.61

The first factor listed in Beard, 82 T.C. at 777, requires a 
return to provide “sufficient data to calculate tax liability.”  
That factor traces its roots back to Germantown Trust Co., 
the case in which the Supreme Court concluded that a fidu-
ciary return filed on behalf of an entity that the Commis-
sioner determined to have been an association taxable as a 
corporation commenced the period of limitation on the assess-
ment of the entity’s corporate income tax liability.  In reaching 
that conclusion, the Court observed that the fiduciary return 
“contained all of the data from which a tax could be computed 
and assessed.”  Germantown Tr., 309 U.S. at 308.

The Court’s linking in Germantown Trust of “data” and 
“comput[ation]” could be read to mean that a return is ad-
equate if it provides all dollar amounts needed to calculate 
the relevant tax.  But that view, which petitioners seem to 
espouse, ignores the important gloss added by Lane-Wells.

In Commissioner v. Lane-Wells, 321 U.S. at 223, the Forms 
1120 that the corporation filed were inadequate substitutes 
for the Forms 1120H that it should have filed because the 
Forms 1120 “did not show the facts on which [personal holding 
company tax] liability would be predicated.”  And in Paschall 
v. Commissioner, 137 T.C. at 16 (quoting Springfield, 88 F.3d 
at 752), this Court endorsed the Ninth Circuit’s interpretation 
of Lane-Wells as having established that “a taxpayer does not 
start the statute of limitations running by filing one return 
when a different return is required if the return filed is insuf-
ficient to advise the Commissioner that any liability exists for 
the tax that should have been disclosed on the other return.”

Because Beard’s “sufficient data to calculate the tax” fac-
tor is grounded in both Germantown Trust and Lane-Wells, 

61  Respondent apparently accepts that the returns the partnership ac-
tually filed for 2006, 2007, and 2008, in contrast to the copies included in 
the record, were signed under penalties of perjury.  In addressing Beard, 
respondent asserts that “YA Global’s Forms 1065 do not meet the first three 
parts of the . . . test” set forth in that case.
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we interpret it to require that a return disclose not only the 
dollar amounts relevant to the calculation of the taxpayer’s 
tax liability but also those facts necessary to establish that 
the taxpayer owes the tax in question.  Even if all the dollar 
amounts respondent used to compute YA Global’s liability for 
section 1446 withholding tax could be found on the Forms 
1065 that the partnership filed, those returns did not disclose 
facts that were essential to the partnership’s liability.  In par-
ticular, they did not disclose the facts relevant to the deter-
mination that the partnership was engaged in a U.S. trade 
or business.  Indeed, similar to the Forms 1120 at issue in 
Lane-Wells, YA Global’s Forms 1065 denied that the partner-
ship was engaged in a U.S. trade or business.  Therefore, the 
partnership’s returns do not satisfy the first Beard factor.

The second factor listed in Beard, 82 T.C. at 777, requires 
that “the document [in question] must purport to be a return.”  
YA Global’s Forms 1065 undoubtedly “purported to be . . . re-
turn[s].”  But they purported to be—and were—the returns 
the partnership was required to file under section 6031(a) and 
Treasury Regulation § 1.6031(a)-1(a).  Does a document satisfy 
the second Beard factor simply because it purports to be a 
return of some type, even if not the type of return required by 
one of the provisions referred to in section 6651(a)(1)?

Tracing the second Beard factor back to its origins demon-
strates that simply purporting to be some type of return is not 
good enough.  That factor originated in Florsheim Brothers, 
which dealt with what were in effect requests for extension 
necessitated by Congress’s enactment of the Revenue Act of 
1918 shortly before the due date for corporate tax returns for 
calendar year 1918.  The taxpayers in Florsheim Brothers, 
280 U.S. at 461, emphasized that the tentative return filed 
on Form 1031T “ was a formal document prescribed by the 
Commissioner, called a ‘return’ and so termed on its face.”  To 
quote again the Court’s response:

These arguments ignore the differences in nature and purpose between 
Form 1031T and the return required by the Act.  The mere fact that 
Form 1031T was a formal document prescribed by the Commissioner and 
termed a “return” does not identify it as the return required by the Act.  
The word “return” is not a technical word of art.  It may be true that 
the filing of a return which is defective or incomplete under § 239 [the 
provision of the Revenue Act of 1918 that required the filing of corpo-
rate returns] is sufficient to start the running of the period of limitation; 
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and that the filing of an amended return does not toll the period.  But 
the defective or incomplete return purports to be a specific statement 
of the items of income, deductions and credits in compliance with § 239.

Id. at 461–62 (footnote omitted).
Because a document’s purporting to be a return of some type 

was insufficient to satisfy the test articulated in Florsheim 
Brothers, it is also insufficient to satisfy the second prong of 
the Beard test.  Instead, the document must purport to be a 
return of the type, as applicable, (1) required to commence the 
period of limitation or (2) whose filing would avoid the failure-
to-file addition to tax.

Again, YA Global’s Forms 1065 purported to be returns, 
but they did not purport to be Forms 8804.  Petitioners may 
be correct that Form 1065 is generally the form by which 
a partnership reports partnership items.  And YA Global’s 
Forms 1065 may have reported all the items required to be 
reported on that form.  Again, however, Treasury Regulation 
§ 1.1446-3(d)(1)(iii) reflects a determination that the informa-
tion a partnership reports on Form 1065 is insufficient to fa-
cilitate effective administration of the section 1446 withhold-
ing tax.  YA Global’s Forms 1065 did not provide “a specific 
statement of the items” required to be reported under Trea-
sury Regulation § 1.1446-3(d)(1)(iii).  The Forms 8804 for the 
years in issue required a partnership to report, among other 
things, the partnership’s ECTI allocable to foreign partners 
and the withholding tax payments made by the partnership.  
YA Global did not provide that information on its Forms 1065.  
Those forms did not purport to be returns of the type covered 
by section 6651(a)(1).

To satisfy the third factor enumerated in Beard, 82 T.C. 
at 777, a return must reflect the taxpayer’s “honest and rea-
sonable attempt to satisfy the requirements of the tax law.”  
Petitioners argue that, by filing its Forms 1065, YA Global 
“honestly and reasonably intended” to satisfy its filing 
requirements.  But respondent does not seek to penalize the 
partnership for failing to file Forms 1065.  Instead, respon-
dent asserts the failure-to-file addition to tax because of the 
partnership’s failure to file Forms 8804.  Petitioners do not 
argue that the partnership honestly and reasonably believed 
that its filing of Forms 1065 would satisfy its obligations to 
file Forms 8804.  Instead, they contend that, “based on its 
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tax advisors’ guidance,” the partnership “believed it was not 
engaged” in a U.S. trade or business and thus was not subject 
to the section 1446 withholding tax and did not have to file 
Forms 8804.

Petitioners’ argument goes to whether YA Global’s failure to 
file the required Forms 8804 was due to reasonable cause and 
not willful neglect—not to whether a failure to file occurred in 
the first instance.  The third Beard factor also traces its roots 
back to Florsheim Brothers.  As explained above, in Florsheim 
Brothers, 280 U.S. at 462, the Supreme Court acknowledged 
the possibility that a “defective or incomplete” return could be 
“sufficient to start the running of the period of limitation” if 
it “purports to be a specific statement of the items of income, 
deductions and credits in compliance with” the applicable fil-
ing requirement.  But the Court added:  “[T]o have that effect, 
[the return] must honestly and reasonably be intended as” a 
statement of the items required to be reported.  Id.  A tax-
payer cannot honestly and reasonably intend a filed return to 
comply with a requirement to which it does not believe itself 
subject.  Petitioners make no argument that YA Global rea-
sonably and honestly intended that the Forms 1065 comply 
with its obligation to file the withholding tax returns required 
by Treasury Regulation § 1.1446-3(d)(1)(iii).  Instead, petition-
ers argue that YA Global was reasonable in its belief that it 
was not required to file withholding tax returns.  Again, that 
argument goes to whether a failure to file can be excused—
not to whether a failure to file occurred in the first instance.

In short, YA Global’s filing of Forms 1065 did not satisfy, and 
could not have satisfied, the filing requirement imposed by sec-
tion 6011 and Treasury Regulation § 1.1446-3(d)(1)(iii)—that 
is, the requirement to file Forms 8804.  It is for failing to meet 
that requirement that respondent determined the additions 
to tax under section 6651(a)(1).  To the extent that Beard is 
relevant, it simply confirms that the partnership’s filing of 
Forms 1065 did not satisfy the requirement to file Forms 
8804.  YA Global is thus subject to the failure-to-file addition 
to tax unless its failure to have filed the required returns was 
due to reasonable cause and not willful neglect.
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C. Reasonable Cause

1. Findings of Fact

a. Engagement Letters

Jeffrey Yager, a managing director of RSM McGladrey, Inc. 
(RSM),62 sent Edward Schinik an engagement letter dated 
December 29, 2006, to confirm the parties’ understanding of 
the tax return preparation services that RSM would perform 
for YA Global for the taxable year ended December 31, 2006.  
Mr. Schinik signed the letter to indicate his agreement and 
acceptance of the proposed terms.  Among other things, the 
letter states:  “We will prepare your Federal and any resident 
state tax returns.”

The 2006 engagement letter also states:  “If you [YA Global] 
have engaged Goldstein Golub Kessler, LLP (‘GGK’) to provide 
you with attest services, we [RSM] may . . . rely on informa-
tion that we receive from GGK in preparing your tax returns.”  
YA Global did engage GGK to audit its 2006 financial state-
ments, as indicated by an engagement letter also dated Decem-
ber 29, 2006, and also signed by Messrs. Yager and Schinik.63

Eric Sandler, also a managing director of RSM, sent 
Mr. Schinik a letter, dated November 12, 2009, similar to the 
2006 tax engagement letter but concerning YA Global’s 2009 
taxable year.  The 2009 tax engagement letter states:

We will prepare your Federal income tax and any state income tax re-
turn(s) we prepared for you last year.  If additional state tax returns or 
other returns need to be filed, please complete the “Schedule of Additional 
Tax Returns to be Prepared” below and mail a copy of this letter back to 
us.  If you choose to add jurisdictions or other types of returns, this will 
increase the amount of our fees and expenses . . . .

We will advise you if we believe, based on the information that you pro-
vide us, that a tax return should be filed in any other jurisdiction, but we 
will not prepare any such tax return without your approval.

The letter also states:  “If you have engaged McGladrey & 
Pullen, LLP (M&P) to provide you with attest services, we 
may . . . rely on information that we receive from M&P in 

62  RSM was an indirect, wholly owned subsidiary of H&R Block, Inc.
63  GGK’s parent company was acquired by McGladrey & Pullen, LLP, in 

2005.
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preparing your tax returns.” 64  As with the 2006 tax engage-
ment letter, Mr. Schinik signed the 2009 letter indicating 
his acceptance and approval of the proposed terms.  A letter 
dated November 23, 2009, confirmed YA Global’s engagement 
of M&P to audit its 2009 financial statements.

Mr. Yager sent Mr. Schinik a tax engagement letter for 
YA Global’s 2007 taxable year that includes both of their 
signatures.  Although the text of the key paragraph of the 
copy of the 2007 letter included in the record is not entirely 
legible, it appears to be the same as that of the 2009 tax en-
gagement letter, quoted above.65

The record includes an unsigned draft of a tax engagement 
letter between YA Global and RSM for 2008.  The key text of 
the 2008 letter is the same as that of the signed 2009 letter.66

The “Schedule of Additional Tax Returns to be Prepared” in 
the copies of the 2007, 2008, and 2009 tax engagement letters 
included in the record are all blank.

b. Testimony Concerning Advice

According to Mr. Angelo, RSM advised YA Global that it 
was “not doing anything close to the line of what constitutes a 
[trade or] business that would trigger ECI.”  “[N]o one, then or 
now,” he said, “ever thought that [YA Global’s] type of invest-
ment would qualify as ECI.”  Not only did RSM and the law 
firm of Schulte Roth & Zabel (SRZ) advise YA Global that it 
was not engaged in a trade or business, according to Mr. An-
gelo; the prospect that it was so engaged “never occurred” to 
them.  And, in Mr. Angelo’s description, those two firms were 
not outliers.  “No tax professional in that moment or now,” he 
opined, “would have ever thought that [YA Offshore] needed 
to file protective returns for this.” 67

The testimony of representatives of RSM and SRZ was 
more circumspect.  Mr. Yager testified that RSM discussed 

64  M&P’s partners were “co-employed” by RSM.
65  A letter dated January 22, 2008, confirmed YA Global’s engagement of 

M&P to audit its 2007 financial statements.
66  A letter dated December 15, 2008, confirmed YA Global’s engagement 

of M&P to audit its 2008 financial statements.
67  Mr. Angelo’s assertion is contrary to the complaint YA Global filed 

against RSM in May 2015, which contends that the firm was negligent in 
not recommending the filing of protective returns.



288 161 UNITED STATES TAX COURT REPORTS (173)

with YA Global at various times whether the partnership was 
engaged in a U.S. trade or business.  When asked by peti-
tioners’ counsel whether RSM provided any advice, Mr. Yager 
responded that the firm “did not provide .  .  . formal writ-
ten advice.”  When asked if RSM provided unwritten advice, 
Mr. Yager declined to characterize the discussions as having 
involved the provision of advice.  He went on to say:  “ We 
. . . looked at various, you know, authoritative literature and 
rulings and things of that nature to provide them with our, I 
would say, conclusion and whether they were properly—you 
know, taking the proper position with respect to effectively 
connected income in the United States.”  Petitioners’ counsel 
then asked:  “ What was the conclusion that you provided to 
YA Global?”  Mr. Yager responded:  “That their activities—
based upon the activities they were conducting, the types of 
investments they were making, their objectives and strategy, 
that they were not engaged in a U.S. trade or business.”

Later (though still on direct examination), Mr. Yager seemed 
to disavow his own testimony.  Petitioners’ counsel referred 
to Mr. Yager’s prior testimony that “YA Global didn’t have a 
U.S. trade or business.”  He asked Mr. Yager whether that 
was a conclusion that RSM had communicated to Mr. Schinik.  
Mr. Yager responded:  “That was a conclusion that had al-
ready been reached by Yorkville.  That was not a conclusion 
originated by RSM.  That was a position that Yorkville had 
been taking for a number of years.”  But Mr. Yager added that 
his firm “concurred with” Yorkville’s position.

When asked by respondent’s counsel whether RSM’s discus-
sions with YA Global included an assessment of the hazards 
of litigation in the position that the partnership was not en-
gaged in a U.S. trade or business, Mr. Yager responded that 
“there was a lack of guidance that was issued by U.S. Trea-
sury over . . . [YA Global’s] particular activities.”

Laurence Karst, an RSM tax partner who specialized in in-
ternational tax, testified that he had advised YA Global that 
it qualified for the safe harbor for trading in stocks and secu-
rities.  When petitioners’ counsel asked Mr. Karst whether he 
had “provide[d] tax advice to YA Global,” Mr. Karst responded 
that he had.  And Mr. Karst acknowledged that his advice 
related to “the U.S. trade or business issue, or ECI issue.”  He 
said he provided that advice in response to the specific ques-
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tion of whether YA Global “could qualify under the Safe Har-
bor Provision Section 864.”  And his advice was that “they did” 
qualify for the safe harbor.68  Mr. Karst also testified that, 
under either generally applicable standards or RSM’s internal 
policies, the firm’s preparation of Forms 1065 that reflected 
the partnership’s position that it was not engaged in a U.S. 
trade or business indicated that “RSM believed it was more 
likely than not that YA Global would prevail, if examined.”

Several of the PPMs of YA Global included in the record 
state that the partnership’s “[i]nvestments in securities 
include convertible debentures, preferred stock and promis-
sory notes.”

Mr. Karst also acknowledged that, upon his request, he 
had received a sample PPM of YA Global.  When asked by 
respondent’s counsel whether he was “aware that YA Global 
. . . engaged in transactions involving promissory notes during 
tax years 2006 through 2011,” however, Mr. Karst responded:  
“I’m not aware of that, no.”

Respondent’s counsel asked Mr. Karst, as well as Mr. Yager, 
about the prospect of RSM’s discussions with YA Global 
including an assessment of the risk in the partnership’s po-
sition.  Mr. Karst’s response was similar to that of Mr. Yager.  
“[T]here was a lot of uncertainty, frankly, . . . because, if I may 
say—that we weren’t getting a lot of guidance from Treasury 
or the IRS.”

David Griffel of SRZ testified that, in accordance with his 
firm’s policy, it did not provide YA Global with a formal opinion 
that the partnership was not engaged in a U.S. trade or busi-
ness.  In fact, not only did SRZ not provide such an opinion; it 
specifically declined to do so upon YA Global’s request.  When 
asked why SRZ’s internal guidelines prevented it from pro-
viding YA Global with the opinion the partnership requested, 
Mr. Griffel responded:  “I think that there’s uncertainty in 
the area.”  But he did say that, if SRZ had been of the view 
that YA Global had been engaged in a U.S. trade or business, 
the PPM that the firm prepared for the partnership would 
have read differently.  Instead of identifying the resultant ad-
verse tax consequences as merely risks, the PPM would have 

68  Mr. Karst’s explanation of the basis for his belief that YA Global qual-
ified for the safe harbor made it clear that he had in mind the safe harbor 
for securities trading.
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advised potential investors that those consequences should be 
expected.69

Mr. Yager acknowledged that, at the time of trial in October 
2020, RSM was “currently in litigation with” YA Global.  He 
was unable to describe the basis of that suit but said that it 
“involve[d] the preparation of the tax returns and . . . the as-
sessment that the IRS has made against Yorkville [sic] for . . . 
certain years related to ECI.”  Nothing in the record provides 
further detail about the nature of the litigation between RSM 
and YA Global.  The complaint in the case, however, filed in 
May 2015, describes the action as being “for professional mal-
practice and negligence.”70

2. Applicable Law

By their terms, the section 6651(a)(1) and (2) additions to 
tax do not apply if “it is shown that [the taxpayer’s] failure is 
due to reasonable cause and not due to willful neglect.”  Trea-
sury Regulation § 301.6651-1(c)(1) provides: 

[A] taxpayer who wishes to avoid the addition to the tax for failure to file 
a tax return or pay tax must make an affirmative showing of all facts al-
leged as a reasonable cause for his failure to file such return or pay such 
tax on time in the form of a written statement containing a declaration 
that it is made under penalties of perjury.  Such statement should be 
filed with the district director or the director of the service center with 
whom the return is required to be filed . . . .  If the district director, [or] 
the director of the service center . . . determines that the delinquency was 
due to a reasonable cause and not to willful neglect, the addition to the 
tax will not be assessed.  If the taxpayer exercised ordinary business care 
and prudence and was nevertheless unable to file the return within the 
prescribed time, then the delay is due to a reasonable cause.  A failure to 
pay will be considered to be due to reasonable cause to the extent that 
the taxpayer has made a satisfactory showing that he exercised ordinary 
business care and prudence in providing for payment of his tax liability 
and was nevertheless either unable to pay the tax or would suffer an 
undue hardship . . . if he paid on the due date.

69  Mr. Griffel offered his view that a PPM does not provide a legal opin-
ion.  He described a PPM as “a legal offering document with our name on 
it, so we would have signed off on the content.”  And he acknowledged that  
SRZ “would not have provided th[e] offering memo if we thought [YA Global 
was] wrong” in believing that it was not engaged in a U.S. trade or business.

70  Petitioners agree that we can take judicial notice of the complaint filed 
by YA Global against RSM and other defendants.  We take notice only of 
the nature of YA Global’s claims.  We do not rely on the complaint for the 
truth of any factual allegations.
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In Kuretski v. Commissioner, 755 F.3d 929, 936 (D.C. Cir. 
2014), aff ’g T.C. Memo. 2012-262, the Court of Appeals for 
the District of Columbia Circuit held that a taxpayer’s failure 
to have filed the statement required by Treasury Regulation 
§ 301.6651-1(c) “afford[ed] a sufficient basis for upholding the 
imposition of late-payment penalties under § 6651(a)(2)” and 
thus obviated consideration of the various arguments the tax-
payers made in contesting the addition to tax.

A number of early cases addressed situations in which a cor-
poration ultimately determined to be a personal holding com-
pany filed only a regular corporate income tax return and not 
the additional form required from personal holding companies.  
See, e.g., Orient Inv. & Fin. Co. v. Commissioner, 166 F.2d 601 
(D.C. Cir. 1948); Hatfried, Inc. v. Commissioner, 162 F.2d 
628 (3d Cir. 1947).  In each case, the corporation relied on 
an accountant to prepare its returns.  The cases considered 
whether the corporation could reasonably rely on its accoun-
tant to prepare any necessary return or whether, instead, rea-
sonable cause required explicit advice by the accountant that 
the corporation was not a personal holding company.

This Court faced that situation in Haywood Lumber & 
Mining Co. v. Commissioner, 12 T.C. 735 (1949), modified by 
178 F.2d 769 (2d Cir. 1950).  In that case, the corporation’s 
secretary-treasurer hired an accountant to prepare its tax 
returns and provided the accountant with all requested in-
formation.  The accountant prepared regular corporate tax 
returns but not the personal holding company returns that 
the corporation should also have filed.  In a reviewed opinion 
with only one judge dissenting, we found that the corporation 
“neither sought nor received advice as to whether it was a 
personal holding company.”  Id. at 739.  It “made no effort to 
advise itself as to the requirement to file a personal holding 
company return.”  Id.  Instead, “[i]t merely awaited passively 
for such tax advice as Wolcott [the accountant] might volun-
teer to give.”  Id.

We emphasized that Mr. Sprague, the secretary-treasurer, 
knew the facts that resulted in the corporation’s classification 
as a personal holding company.  His claim to have been un-
aware of the requirement to file a personal holding company 
return was, in our view, “merely a confession of ignorance of 
the law.”  Id. at 740.  “The exercise of ordinary business care 
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and prudence,” we wrote, “dictated that Sprague investigate 
on his own account, or, at least, specially inquire of a quali-
fied tax adviser concerning the [corporation’s] personal hold-
ing company status.”  Id.  On the facts before us, we concluded 
that the “mere submission of the corporate records to an ac-
countant experienced in tax affairs plus passive reliance on 
his volunteering appropriate tax advice does not equal the 
proper standard of care on Sprague’s part to avert a delin-
quency penalty.”  Id.

The Court of Appeals for the Second Circuit “modified” our 
decision in Haywood Lumber & Mining Co. by “strik[ing] 
out the penalties in personal holding company surtax for the 
years 1941 and 1942.” 71  Haywood Lumber & Mining Co. v. 
Commissioner, 178 F.2d at 772.  “When a corporate taxpayer 
selects a competent tax expert, supplies him with all neces-
sary information, and requests him to prepare proper tax re-
turns,” the appellate court opined, “we think the taxpayer has 
done all that ordinary business care and prudence can rea-
sonably demand.”  Id. at 771.  The Second Circuit rejected our 
characterization of Mr. Sprague as having “ ‘awaited passively 
for such tax advice’ as Wolcott ‘might volunteer to give’.”  Id.  
Instead, he “affirmatively requested the preparation by his 
consultant of proper returns.”  Id.  “To require Mr. Sprague to 
inquire specifically about the personal holding company act,” 
the court reasoned, “nullifies the very purpose of consulting 
an expert.”  Id.

In United States v. Boyle, 469 U.S. 241 (1985), the Supreme 
Court distinguished between a taxpayer’s reliance on quali-
fied advisers in regard to questions of tax law and reliance 
on an attorney or accountant to carry out the ministerial act 
of timely filing a required return.  The Court acknowledged 
those cases, such as Haywood Lumber, that had held “that 
‘reasonable cause’ is established when a taxpayer shows that 
he reasonably relied on the advice of an accountant or at-
torney that it was unnecessary to file a return, even when 
such advice turned out to have been mistaken.”  Boyle, 469 

71  After the corporation conceded all other issues, its liability for the 25% 
delinquency penalty had been the only issue remaining before this Court.  
But our decision presumably upheld the deficiencies the Commissioner de-
termined as well as the penalty.  If so, that would explain why the Second 
Circuit “modified” our decision instead of reversing it.
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U.S. at 250.  Indeed, the Court recognized that it had, itself, 
implied in Lane-Wells Co. that “reliance on the opinion of a 
tax adviser may constitute reasonable cause for failure to file 
a return.” 72  Id.  By contrast, the Court wrote, “one does not 
have to be a tax expert to know that tax returns have fixed 
filing dates and that taxes must be paid when they are due.”  
Id. at 251.  On the premise that “[i]t requires no special train-
ing or effort to ascertain a deadline and make sure that it is 
met,” the Court concluded that “[t]he failure to make a timely 
filing of a tax return is not excused by the taxpayer’s reliance 
on an agent, and such reliance is not ‘reasonable cause’ for a 
late filing under § 6651(a)(1).”  Id. at 252.

The Court’s analysis in Boyle provides no obvious means of 
distinguishing between advice provided by an attorney and 
that of an accountant.  And this Court drew no distinction 
between attorneys and accountants when, in Autin v. Com-
missioner, 102 T.C. 760, 777 (1994), rev’d on other grounds, 
109 F.3d 231 (5th Cir. 1997), we cited Boyle for the proposition 
that “a taxpayer may establish reasonable cause for failure 
to file a return if he shows that he reasonably relied on the 
advice of a competent professional even if the advice turns out 
to be erroneous.”

Whitsett v. Commissioner, T.C. Memo. 2017-100, shows that, 
at least in the context of accuracy-related penalties, the eval-
uation of a taxpayer’s good faith in relying on advice can take 
into account the resultant economic impact on the taxpayer.  
Whitsett involved a taxpayer who tendered stock for purchase 
in a corporate acquisition.  The information she had received 
did not make clear whether the gain she recognized from the 
sale of her stock should have been reported for 2011 or 2012.  
She relied on her accountant to answer that question.  The 
accountant advised her that the gain was reportable for 2011 

72  As noted supra note 53, in two of the three years before the Court in 
Lane-Wells, the failure-to-file penalty had been automatic.  For those years, 
the Court upheld the Commissioner’s determination of failure-to-file penal-
ties.  But the then newly enacted reasonable cause exception was in effect 
for the third of the three years in issue.  Therefore, the Court remanded 
the case to the Board of Tax Appeals for the limited purpose of determin-
ing whether that exception excused the taxpayer’s failure to have filed a 
personal holding company return for the third year.  If reliance on a tax 
adviser could not have constituted reasonable cause, the Court apparently 
reasoned in Boyle, remand in Lane-Wells would have been unnecessary.
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and told her—incorrectly—that he had electronically filed a 
2011 return reporting the gain.  The Commissioner deter-
mined that the gain should have been reported for 2012 and 
issued a notice of deficiency to that effect that included ac-
curacy-related penalties.  The taxpayer ultimately agreed to 
the deficiency but claimed a reasonable cause defense to the 
accuracy-related penalty.

The Commissioner argued that a person exercising “ordi-
nary business care and prudence” would have understood 
from the documents the taxpayer received that the gain in is-
sue was reportable for 2012.  We responded that, because the 
taxpayer was “a lay person unfamiliar with tax law,” it was 
“understandabl[e]” that she “found th[e] documentation con-
fusing” and “reasonably referred” to “her longtime tax return 
preparer” the question of the proper year for reporting her 
gain.  Whitsett, T.C. Memo. 2017-100, at *13–14.  We added 
that, “[g]iven the time value of money, it would obviously have 
been in [the taxpayer’s] economic interest to report her mil-
lion-dollar gain on a 2012 return rather than a 2011 return.”  
Id. at *14.  That she had accepted her accountant’s advice, 
“rather than deciding unilaterally what would be best for her 
pocketbook,” we reasoned, “displayed admirable ‘business care 
and prudence.’ ” Id.

We went on to apply a three-factor test drawn from Neo-
natology Associates, P.A. v. Commissioner, 115 T.C. 43 (2000), 
aff ’d, 299 F.3d 221 (3d Cir. 2002), for determining when a 
taxpayer’s reliance on advice negates the imposition of an 
accuracy-related penalty.  We found that the taxpayer had 
demonstrated satisfaction of each of the three conditions listed 
in Neonatology Associates, including that she had “actually re-
lied in good faith on [the accountant’s] judgment.”  See id. at 
99.  In applying the actual good faith reliance factor, we again 
took into account the taxpayer’s economic interest.  “This is 
not a case,” we opined, “where the adviser’s judgment about 
the recommended tax treatment was ‘too good to be true.’ ” 
Whitsett, T.C. Memo. 2017-100, at *18.  We repeated that the 
accountant’s advice “was contrary to [the taxpayer’s] economic 
interest, but she nevertheless accepted it.”  Id.  “In our view,” 
we concluded, “this constitutes proof positive of her good 
faith.”  Id.
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This Court and others have declined to impose 
accuracy-related penalties when taxpayers, without seeking 
advice from tax professionals, make reasonable efforts on 
their own to address issues on which guidance was lacking.  
In Van Camp & Bennion v. United States, 251 F.3d 862 (9th 
Cir. 2001), the Ninth Circuit upheld negligence penalties that 
the Commissioner had determined in respect of a corpora-
tion’s failure to have withheld tax from wages paid to an of-
ficer whom the corporation had judged to be an independent 
contractor.  The court accepted, however, that, “[w]here a case 
is ‘one of first impression with no clear authority to guide the 
decision makers as to the major and complex issues,’ a neg-
ligence penalty is inappropriate.”  Id. at 868 (quoting Foster 
v. Commissioner, 756 F.2d 1430, 1439 (9th Cir. 1985), aff ’g 
in part, vacating in part 80 T.C. 34 (1983)).  But, the court 
opined, “[t]he legal standards to determine whether an offi-
cer is an employee were clear.”  Id. at 869.  As the court saw 
the case, “the only question was whether [the officer] met the 
standard.”  Id.  The corporation’s argument that he did not, 
the court reasoned, “does not implicate an unsettled legal is-
sue or a question of first impression.”  Id.

By contrast, Williams v. Commissioner, 123 T.C. 144, 153 
(2004), involved “complex and overlapping issues of tax and 
bankruptcy law.”  We viewed the case as one of “first impres-
sion,” accepting that “there was no clear authority to guide” 
the taxpayer.  Id.  The Commissioner had been unable to re-
fer us to any previous cases that had addressed the relevant 
question, and we had found no such cases on our own.  Under 
the circumstances, we concluded that the taxpayer had “made 
a reasonable attempt to comply with the Internal Revenue 
Code,” taking a position that was “reasonably debatable.”  Id. 
at 153–54.  Although we rejected the taxpayer’s position, we 
found that it reflected “an honest misunderstanding of the law.”  
Id. at 153.  We therefore concluded that the accuracy-related 
penalty did not apply to the taxpayer’s underpayment.

Petersen v. Commissioner, 148 T.C. 463, 481 (2017), aff ’d and 
remanded, 924 F.3d 1111 (10th Cir. 2019), also raised what we 
viewed as “a question of first impression,” one that involved 
“[t]he application of section 267(a) to employers and ESOP 
participants.”  We “discovered no prior case addressing th[e] 
question, and [the Commissioner] ha[d] pointed us to none.”  
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Id.  We thus concluded that the taxpayers had “acted reason-
ably and in good faith with respect to the understatements 
for the years at issue” and were thus “not liable for penalties 
under section 6662(a).”  Id.

3. The Parties’ Arguments

a. Petitioners

Petitioners advance three arguments why YA Global’s fail-
ure to file Forms 8804 for 2006, 2007, and 2008 was “due to 
reasonable cause and not due to willful neglect.”  First, they 
claim the partnership relied on advice provided by its attor-
neys and accountants.  They allege that the partnership’s 
advisers “communicated . . . several times in different ways” 
their conclusion that YA Global was not engaged in a U.S. 
trade or business.

Petitioners insist that the malpractice claim that YA Global 
filed against RSM in 2015 “has no bearing at all on [their] 
claim that the Fund relied on professional advice in failing 
to file Forms 8804.”  They acknowledge that “a taxpayer’s re-
liance on professional advice would not be reasonable if the 
taxpayer had some reason to believe that the advice was 
erroneous at the time it was provided.”  But they argue that 
YA Global’s claim against RSM “is not an indication that the 
Fund had any reason to believe in 2007–2010 that it might be 
receiving negligent—or even erroneous advice.”  “[T]he record 
in this case,” they allege, “shows [that] Yorkville and the Fund 
had no reason to believe that the advice it [sic] received from 
its [sic] advisors, including RSM, was inaccurate at the time it 
was rendered.”  Therefore, petitioners conclude, Yorkville and 
YA Global’s “reliance on th[e] advice [provided by RSM and 
other advisers] was entirely reasonable.”

Petitioners posit that “if the Fund had withheld tax from 
foreign investors, it would have had no financial impact on the 
Fund’s management or any of its U.S. investors.”  From that 
premise, petitioners conclude that “if Yorkville and the Fund 
had any reason to believe that they should have withheld tax 
from foreign investors, they would have done so.”  Petitioners 
cite our opinion in Whitsett for the proposition that, when a 
taxpayer relies on advice that is contrary to the taxpayer’s 
economic interest, that reliance is necessarily in good faith.
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Second, citing the Second Circuit’s opinion in Haywood 
Lumber, petitioners claim that YA Global could rely on RSM’s 
failure to prepare Forms 8804 along with Forms 1065.  And 
third, petitioners argue that the validity of YA Global’s rea-
sonable cause defense does not depend on any explicit or im-
plicit advice provided by RSM.  “[T]he lack of guidance over 
the issue means that no penalties should be imposed in these 
cases even without considering the Fund’s reliance on counsel 
claim.”  Citing Petersen, Williams, and Van Camp & Bennion, 
petitioners argue that “[t]his Court routinely declines to im-
pose penalties when there is no clear authority to guide tax-
payers.” 73

At a posttrial hearing in September 2022, petitioners’ 
counsel suggested that the requirement of Treasury Regula-
tion § 301.6651-1(c)(1) of a sworn statement of facts underly-
ing a taxpayer’s reasonable cause defense should not be read 
to establish a jurisdictional bar to a court’s consideration of 
such a defense.  As noted above, the D.C. Circuit declined 
to consider the reasonable cause defense of the taxpayers 
in Kuretski because of their failure to provide the required 
written statement.  As petitioners’ counsel observed, however, 
those taxpayers had apparently conceded not only the valid-
ity of the regulatory requirement but also its application to 
them.  Kuretski v. Commissioner, 755 F.3d at 936 (“We see no 
basis for excusing [the taxpayers’] failure to comply with a 
regulation they concede to be applicable.”).  In addition, peti-
tioners’ counsel argued that, if the regulation were applicable 
to YA Global, the facts provided in YA Offshore’s request for 
a waiver of the timely filing requirement of Treasury Regu-
lation § 1.882-4(a)(3)(i) and in materials provided throughout 
the examination of YA Global’s returns should be sufficient to 
satisfy the written statement requirement.

b. Respondent

Respondent acknowledges that a taxpayer’s “reasonable re-
liance on the advice of an accountant or attorney that the 
filing of return [sic] was unnecessary, even if mistaken, may 
establish reasonable cause.”  But respondent contends that 
none of YA Global’s accountants or attorneys advised the 

73  In Van Camp & Bennion, the Ninth Circuit considered an appeal from 
the Federal District Court for the Eastern District of Washington.
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partnership that it was not engaged in a U.S. trade or busi-
ness.  He accepts that “YA Global had multiple discussions 
with its outside advisors about whether [it] was engaged in a 
U.S. trade or business and potentially liable for section 1446 
withholding tax.”  But “[w]itnesses from RSM and Schulte,” he 
says, “were quite clear, and, in fact, emphasized that they did 
not provide advice to YA Global as to whether it was engaged 
in the conduct of a U.S. trade or business.”

Respondent also asserts that YA Global did not apprise its 
advisers of all the facts relevant to the question of its conduct 
of a U.S. trade or business.  Respondent points to Mr. Karst’s 
admission that he “was unaware that YA Global loaned money 
to borrowers in exchange for promissory notes.”  And on the 
premise that SRZ “was not engaged to provide advice to YA 
Global,” respondent reasons that the law firm “was unlikely to 
have a full understanding of YA Global’s business.”

Regarding petitioners’ second argument, respondent sug-
gests that the result in Haywood Lumber rested in signifi-
cant degree on the taxpayer’s lack of awareness “that it may 
be a personal holding company.”  Therefore, the taxpayer in 
Haywood Lumber “had no reason to concern itself with filings 
that may be implicated by being so characterized.”  By con-
trast, YA Global was “on full alert that it may be engaged in a 
U.S. trade or business.”  Moreover, respondent reads Haywood 
Lumber to mean that a taxpayer’s reliance on an adviser can 
be reasonable only if the taxpayer chose competent advisers 
and supplied them with all necessary information.

In addressing petitioners’ third argument, respondent re-
jects the notion that “[w]hether a foreign person is engaged 
in a trade or business” is “a ‘novel’ legal issue of first im-
pression.”  He acknowledges that “YA Global’s facts may be 
intensive and complex” but suggests that the law applicable 
to those facts is clear.

At the September 2022 posttrial hearing, respondent’s 
counsel accepted that a taxpayer’s failure to have provided 
the written statement of relevant facts required by Treasury 
Regulation § 301.6651-1(c)(1) does not preclude the taxpayer 
from making a reasonable cause argument in a deficiency 
case.  In the written Report he submitted following the hear-
ing, respondent confirmed that position, stating he “does not 
believe that petitioners should be precluded from making a 
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reasonable cause argument if they didn’t submit a written 
statement to the Service.”  Respondent suggests that Kuretski 
may be distinguishable because it involved review of a deter-
mination by the Commissioner to collect taxes by levy, the 
scope of which may have been “limited to the administrative 
record.” 74

4. Analysis

We begin with the procedural question of the applicability 
of, and the extent of petitioners’ compliance with, the writ-
ten statement requirement provided in Treasury Regulation 
§ 301.6651-1(c)(1).  We are not prepared to say that a tax-
payer’s failure to have provided the required written state-
ment can never be a procedural bar to consideration of a 
reasonable cause defense offered by the taxpayer in a defi-
ciency proceeding.  Given respondent’s position, however, we 
accept that Treasury Regulation § 301.6651-1(c)(1) does not 
preclude us from considering petitioners’ defense in the cases 
before us.  On the merits, however, for the reasons explained 
below, we conclude that petitioners have not met their burden 
of proving that YA Global’s failure to file Forms 8804 and pay 
section 1446 withholding tax was “due to reasonable cause 
and not due to willful neglect.”  § 6651(a)(1) and (2).

Petitioners’ primary argument in support of their reason-
able cause defense is that the partnership relied on the ad-
vice of qualified advisers.  We agree with respondent that the 
record does not establish that SRZ provided YA Global with 
reliable advice that the partnership was not engaged in a U.S. 
trade or business.  Mr. Griffel made clear that his firm did not 
provide YA Global with an opinion on the trade or business 
issue and, indeed, could not have provided an opinion to that 
effect under the firm’s established guidelines.  Mr. Griffel did 
acknowledge that the disclosure his firm prepared for a PPM 
would have read differently had his colleagues affirmatively 
believed that YA Global was engaged in a U.S. trade or busi-
ness.  But his acknowledgement does not allow us to construe 
the PPM as advice that YA Global was not engaged in a U.S. 
trade or business.  An inability to conclude that a proposition 

74  In fact, our review of the additions to tax at issue in Kuretski, T.C. 
Memo. 2012-262, at *12–13, was de novo.
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is true does not require a conclusion that its antithesis is true.  
One can simply be unable to reach a conclusion either way.

By contrast, we accept that RSM did provide advice to YA 
Global that the partnership was not engaged in a U.S. trade 
or business.  In support of his argument to the contrary, re-
spondent cites that portion of Mr. Yager’s testimony in which 
he tried to characterize RSM as having “discussed the issue” 
with YA Global without providing advice, whether formally in 
writing or otherwise.  Again, Mr. Yager sought to distinguish 
between providing “advice” and providing a “conclusion.”

Even if a distinction might be drawn for other purposes be-
tween providing “advice” and providing a “conclusion” in re-
gard to a legal question, we are not convinced that the distinc-
tion is relevant in evaluating a taxpayer’s reasonable cause 
defense to section 6651(a) additions to tax.  For that purpose, 
we see no reason not to treat as “advice” an adviser’s commu-
nication to a taxpayer of the adviser’s conclusion regarding 
the taxpayer’s legal obligation to file a return and pay tax.  In 
any event, Mr. Yager’s colleague, Mr. Karst, testified that he 
had advised YA Global that it qualified for the statutory safe 
harbor under which trading in stocks and securities is not 
treated as a U.S. trade or business.

Mr. Yager sought to downplay the importance of his firm’s 
“conclusion” by claiming that it had not been “originated by 
RSM.”  YA Global had apparently been reporting on the basis 
that its activities did not constitute a U.S. trade or business 
before RSM assumed responsibility for preparing the partner-
ship’s returns.  Therefore, it might be argued that YA Global’s 
position was not attributable to any advice provided by RSM.

If YA Global had been inclined simply to adhere to a pre-
viously established position, however, the discussions that 
Mr. Yager acknowledged would have been unnecessary.  
YA Global would have had no reason to raise with Mr. Karst 
the “specific[ ]” question of the partnership’s qualification for 
the securities trading safe harbor.  And the partnership would 
not have sought SRZ’s advice on whether YA Global was en-
gaged in a U.S. trade or business.  Although, as Mr. Griffel 
explained, his firm declined to give the advice YA Global 
sought, the partnership’s request of that advice shows that it 
was interested in its advisers’ views as to whether it should 
maintain its position that it was not engaged in a U.S. trade 
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or business.  And, while SRZ declined to provide the requested 
advice, YA Global did get advice from RSM.  That advice in-
cluded Mr. Karst’s conclusion that the partnership qualified 
for the securities trading safe harbor.  Under the circum-
stances—especially the partnership’s persistent requests for 
advice from its advisers—it cannot be said that the partner-
ship viewed RSM’s advice as redundant or unnecessary.

Mr. Karst’s profession that he did not know about YA Glob-
al’s provision of capital in return for promissory notes does 
not preclude the partnership from relying on that advice.  The 
relevant question is not whether an adviser could recall rel-
evant facts years later.  Nor does it matter which facts the 
adviser was consciously aware of when providing the advice.  
Instead, the question is whether “the taxpayer provided [the 
adviser with] necessary and accurate information.”  Ellwest 
Stereo Theatres of Memphis, Inc. v. Commissioner, T.C. Memo. 
1995-610, 1995 WL 760499, at *5.  M&P and its predecessor, 
GGK, obviously knew of YA Global’s purchase of promissory 
notes from portfolio companies: Those firms audited the fi-
nancial statements that listed those notes among the partner-
ship’s assets.  And RSM had access to information available 
to M&P and GGK under the information-sharing agreements 
evidenced by the engagement letters.  Moreover, Mr. Karst 
might himself have had access to the information that YA 
Global purchased promissory notes from portfolio companies 
in addition to purchasing convertible debentures and entering 
into SEDAs.  The sample PPM that Mr. Karst acknowledged 
having received could well have included that information.  In 
any event, it is clear that YA Global provided that information 
to GGK and M&P and, thus, at least indirectly, to RSM.

The record thus establishes that RSM advised YA Global 
that it was not engaged in a U.S. trade or business, advice 
that, if accurate, would have meant that the partnership was 
not required to file Forms 8804 or pay section 1446 withhold-
ing tax.  Our inquiry, however, does not end with that conclu-
sion.  We still face questions of when RSM provided its advice 
to YA Global and whether, at that time, the partnership had 
reason to believe that its advisers might have been negligent 
in providing their advice.

The record does not establish when RSM provided the con-
clusion to which Mr. Yager referred or when Mr. Karst provided 
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his advice.  YA Global cannot have relied on that conclusion or 
advice for its failure to have filed a Form 8804 due before the 
partnership received that advice or conclusion.  Mr. Karst’s tes-
timony about the level of confidence indicated in RSM’s prepa-
ration of YA Global’s Forms 1065, however, establishes that 
RSM reached its conclusion before the due date of YA Global’s 
returns for 2006, the first of the years in issue and the first 
year for which YA Global hired RSM to prepare its returns.  
The testimony of Messrs. Yager and Karst establishes that, 
at some point, the “conclusion” of which Mr. Yager spoke and 
Mr. Karst’s “advice” were provided to YA Global.  Accepting 
that RSM reached its conclusion regarding YA Global’s con-
duct of a U.S. trade or business before the due date of the 
partnership’s 2006 returns, we are willing to infer that that 
conclusion was communicated to YA Global before the returns’ 
due date.

That brings us to the question of the reasonableness of 
YA Global’s reliance on RSM’s advice.  Petitioners do not dis-
pute that the complaint YA Global filed against RSM and 
other defendants in May 2015 indicates that, by that point, 
the partnership had become aware of facts that gave it reason 
to believe that RSM had been negligent in advising the part-
nership that it was not engaged in a U.S. trade or business.  
If the partnership knew or had reason to know of those facts 
before the due date of any of the Forms 8804 that it should 
have filed but did not, RSM’s advice could not serve as the 
basis for a reasonable cause defense.  Petitioners accept that 
“a taxpayer may not claim reasonable cause based on a reli-
ance on professional advice if the taxpayer was negligent in 
relying on that advice.”  They therefore accept that the ques-
tion of “when the Fund became aware of the possibility that 
RSM might be negligent” is “critical.”  They insist, however, 
that “[t]here is not a scintilla of evidence . . . that the Fund 
had any reason to believe that RSM’s advice was questionable 
when it was provided or when the Fund filed (or failed to file) 
returns during the years at issue.”

Petitioners have effectively conceded that they have not met 
their burden of establishing that YA Global reasonably relied 
on McGladrey’s advice.  They acknowledge that the record 
is silent in regard to a critical question on which they bear 
the burden of proof.  Pointing to the silence of a record is of 
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no avail.  Petitioners’ blanket claim that “the record demon-
strates” that YA Global was not “negligent in relying on RSM’s 
.  .  . advice” does not meet their burden.

Petitioners argue that the filing of YA Global’s claim against 
RSM in 2015 “is not an indication that the Fund had any rea-
son to believe in 2007–2010 that it might be receiving neg-
ligent . . . advice.”  We disagree.  The negligence claim does 
indicate that, at some point, YA Global came to believe that 
it had received negligent advice.  When did that point arrive?  
Was it before the due date of one or more of the partnership’s 
unfiled Forms 8804?  Again, petitioners accept the importance 
of those questions but point to no evidence in the record that 
answers them.  Instead, they resort to blanket assertions un-
supported by the record.  They claim that “the record in this 
case shows [that] Yorkville and the Fund had no reason to 
believe that the advice it received from its advisors, including 
RSM, was inaccurate at the time it was rendered, and their 
reliance on that advice was entirely reasonable.”  But petition-
ers offer no citations.  How and where does the record show 
that YA Global had no reason to believe, as of the due dates 
of the relevant returns, that RSM had been negligent in ad-
vising the partnership that it was not engaged in a U.S. trade 
or business?  Absence of evidence is not evidence of absence.  
The only way the record could show that YA Global did not 
learn the relevant facts until after the due date of its 2008 
Form 8804 would be with affirmative evidence that YA Global 
first learned of those facts only after that date.  Petitioners 
point to no such evidence.

Petitioners invite us to infer from YA Global’s failure to 
pay withholding tax that it did not learn until after the years 
in issue whatever facts underlie its negligence claim against 
RSM.  We decline to draw that inference.  As respondent ob-
serves, YA Global’s payment of withholding tax would have 
reduced the partnership’s assets, thereby reducing its income 
and the fees that Yorkville Advisors would have earned from 
the management of those assets.  Foreign partners might have 
been induced to withdraw, further reducing the partnership’s 
assets and Yorkville Advisors’ fees.

YA Global’s business model apparently presupposed that 
the intended activities would not give rise to a U.S. trade or 
business.  The partnership could not have expected to attract 
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as much foreign investment if potential investors understood 
that their investments would be fully subject to U.S. tax.

For several reasons, Whitsett does not support an inference 
that, because YA Global paid no withholding tax for the years 
in issue, it must have learned of whatever facts underlie its 
negligence claim against RSM only after its withholding tax 
returns were due.  To begin with, as explained above, peti-
tioners have not demonstrated that YA Global’s failure to pay 
withholding tax and file withholding tax returns was contrary 
to its economic interest.

Whitsett is also readily distinguishable.  We found in Whit-
sett, T.C. Memo. 2017-100, at *16, that the taxpayer was “com-
pletely unaware of the adviser’s errors.”  Petitioners have not 
demonstrated that YA Global was unaware, during the years 
in issue, of whatever facts later served as the basis for its 
negligence claim against RSM.

Moreover, Whitsett suggests that the standards for a rea-
sonable cause defense to accuracy-related penalties are not 
necessarily the same as those for a reasonable cause defense 
to additions to tax under section 6651(a).  The Commissioner 
argued in Whitsett that, under the Supreme Court’s analysis 
in Boyle, the taxpayer’s reliance on her accountant could not 
serve as the basis for a reasonable cause defense.  For two 
reasons, we viewed Boyle as inapplicable to the case before 
us in Whitsett.  We noted that the taxpayer’s accountant had 
affirmatively advised the taxpayer on a question of law.  And 
we observed that, “in this case the IRS determined an accura-
cy-related penalty, not a late-filing addition to tax.”  Whitsett, 
T.C. Memo. 2017-100, at *14 n.6.  If authorities under sec-
tion 6651(a)(1) (such as Boyle) are not necessarily pertinent 
for purposes of the accuracy-related penalty, it follows that 
authorities involving the accuracy-related penalty (such as 
Whitsett) are not necessarily pertinent for purposes of the ad-
ditions to tax under section 6651(a).

In sum, RSM advised YA Global that it was not engaged 
in a U.S. trade or business.  And YA Global “provided [RSM 
with] necessary and accurate information.”  Ellwest Stereo 
Theatres of Memphis, Inc. v. Commissioner, 1995 WL 760499, 
at *5.  We accept that RSM’s advice was timely, in that it was 
provided before the omissions for which respondent seeks to 
impose additions to tax under section 6651(a)(1) and (2).  But 
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petitioners have not established that, at the relevant times, 
YA Global had not yet learned of whatever facts later led it 
to file suit against RSM for professional malpractice and neg-
ligence.  In other words, petitioners have not established that 
YA Global’s reliance on RSM’s advice was reasonable and not 
negligent.  And the record does not establish that SRZ pro-
vided YA Global with reliable advice that the partnership was 
not engaged in a U.S. trade or business.  We therefore reject 
petitioners’ argument that YA Global’s failures to file Forms 
8804 and pay section 1446 withholding tax were due to rea-
sonable cause and not willful neglect by reason of the part-
nership’s reliance on the advice of competent and informed 
tax advisers.

We now turn to the second of petitioners’ three arguments.  
Again, petitioners argue that, even if YA Global could not have 
reasonably relied on the explicit advice provided by RSM, it 
nonetheless reasonably relied on the implicit advice its ac-
countants provided in not having prepared Forms 8804 along 
with Forms 1065.

Petitioners ground their argument in the Second Circuit’s 
opinion in Haywood Lumber & Mining Co. v. Commissioner, 
178 F.2d at 771, in which the appellate court concluded:  
“When a . . . taxpayer selects a competent tax expert, sup-
plies him with all necessary information, and requests him to 
prepare proper tax returns . . . the taxpayer has done all that 
ordinary business care and prudence can reasonably demand.”  
Leaving aside that the Second Circuit effectively reversed an 
opinion of this Court,75 neither our opinion in Haywood Lum-
ber nor that of the Second Circuit gives any indication that 
the taxpayer in that case had reason to know of the accoun-
tant’s error in not having prepared one of the returns the tax-
payer was required to file.  By contrast, as explained above, 
YA Global came to believe, at some point before May 2015, 
that RSM had been negligent in advising YA Global that it 
was not engaged in a U.S. trade or business.  And petitioners 
have not demonstrated that YA Global did not have reason for 

75  Although we have never explicitly overruled our opinion in Haywood 
Lumber, we seem to have accepted the view expressed by the Second Cir-
cuit in that case.  See W. Coast Ice Co. v. Commissioner, 49 T.C. 345 (1968); 
Estate of Mayer v. Commissioner, 43 T.C. 403 (1964), aff ’d per curiam, 351 
F.2d 617 (2d Cir. 1965); Reliance Factoring Corp. v. Commissioner, 15 T.C. 
604 (1950).
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that belief before the due date of its 2008 Form 8804.  Just 
as YA Global has not demonstrated reasonable reliance on 
RSM’s explicit advice, it has not demonstrated reasonable re-
liance on the advice implicit in the firm’s failure to prepare 
Forms 8804.

That leaves us with petitioners’ third argument, regarding 
what they allege to be a lack of relevant guidance.  Petition-
ers characterize as “highly technical” the question of whether 
activities such as those conducted by Yorkville Advisors on YA 
Global’s behalf give rise to a U.S. trade or business.  According 
to petitioners, the partnership faced a “lack of guidance” on 
that question.  That lack of guidance, they argue, “means that 
no penalties should be imposed in these cases even without 
considering the Fund’s reliance on counsel claim.”

As noted above, petitioners rely on three cases in support 
of their lack-of-guidance argument: two from this Court and 
one from the Ninth Circuit, considering an appeal from a fed-
eral district court.  Again, each of the three cases involved 
accuracy-related penalties rather than additions to tax un-
der section 6651.  The threshold question we face in consid-
ering petitioners’ argument is the relevance of section 6662 
authorities in applying the section 6651 additions to tax.  As 
we have already noted, our opinion in Whitsett suggests that 
authorities in one area may not be pertinent to the other.  
But we had no need to resolve that question in Whitsett.  We 
had other grounds in that accuracy-related penalty case for 
distinguishing the Supreme Court’s interpretation of section 
6651(a) in Boyle.

The text of the two relevant statutes does not definitively 
answer the question, either.  Their terms are similar but not 
identical.  Under section 6651(a)(1), the failure-to-file addition 
to tax does not apply if the taxpayer shows that its failure to 
file was “due to reasonable cause and not due to willful ne-
glect.”  Section 6651(a)(2) uses identical wording in providing 
an exception from the failure-to-pay addition to tax.  Under 
section 6664(c)(1), the accuracy-related penalty does not apply 
“to any portion of an underpayment if it is shown that there 
was a reasonable cause for such portion and that the taxpayer 
acted in good faith with respect to such portion.”

All three statutes use the phrase “reasonable cause.”  But 
section 6664(c)(1) refers to a taxpayer’s “good faith,” while sec-
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tion 6651(a)(1) and (2) refer to an absence of “willful neglect.”  
Those differences in statutory text support our observation 
in Whitsett that the scope of the different exceptions are not 
necessarily the same.

That said, the regulations interpreting the different provi-
sions indicate a similar focus:  Each requires assessing the 
reasonableness of the taxpayer’s efforts to comply with the law.  
To review, Treasury Regulation § 301.6651-1(c)(1) provides:

If the taxpayer exercised ordinary business care and prudence and was 
nevertheless unable to file the return within the prescribed time, then the 
delay is due to a reasonable cause.  A failure to pay will be considered 
to be due to reasonable cause to the extent that the taxpayer has made 
a satisfactory showing that he exercised ordinary business care and pru-
dence in providing for payment of his tax liability and was nevertheless 
either unable to pay the tax or would suffer an undue hardship . . . if he 
paid on the due date.

(Presumably, a finding of reasonable cause rules out willful 
neglect.76)

Treasury Regulation § 1.6664-4(b)(1), interpreting the 
reasonable cause exception to the accuracy-related penalty, 
provides:

The determination of whether a taxpayer acted with reasonable cause 
and in good faith is made on a case-by-case basis, taking into account 
all pertinent facts and circumstances. . . .  Generally, the most import-
ant factor is the extent of the taxpayer’s effort to assess the taxpayer’s 
proper tax liability.  Circumstances that may indicate reasonable cause 
and good faith include an honest misunderstanding of fact or law that is 
reasonable in light of all facts and circumstances, including the experi-
ence, knowledge, and education of the taxpayer.

Although the regulations are similar in their general 
thrust, they differ in one potentially important detail.  Trea-
sury Regulation §  301.6651-1(c)(1) includes no analogue to 
the “honest misunderstanding” phrase in Treasury Regulation 
§ 1.6664-4(b)(1).  And our quoting that language in Williams, 
123 T.C. at 153, suggests that the lack-of-guidance basis for 
reasonable cause within the meaning of section 6664 may be 
grounded in specific wording unique to the regulation inter-
preting that provision.

76  The converse, however, is not true.  A taxpayer who simply forgets to 
file a return or pay the tax may not be guilty of willful neglect, but neither 
has the taxpayer demonstrated ordinary business care and prudence.
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Nonetheless, we accept that the authorities petitioners cite 
are at least analogous precedent.  As we observed in Grecian 
Magnesite, 149 T.C. at 93, “where a taxpayer asserts reasonable 
cause as a defense from liability for [accuracy-related penalties 
and additions to tax under section 6651(a)(1) and (2)] because 
he relied on the advice of a competent adviser, the defenses 
overlap significantly.”

Therefore, we face the task of locating petitioners’ cases 
within the categories drawn by the precedents petitioners cite.  
Are the cases before us ones of first impression, like Williams 
or Petersen?  Or do they instead, like Van Camp & Bennion, 
simply involve the application of an established standard to 
specific facts?

On that point, respondent has inadvertently supported peti-
tioners’ argument.  He refers to “the widely held understand-
ing of the industry at the time that whether a U.S.-based 
hedge fund engaged in financing activities was a U.S. trade or 
business was fraught with uncertainty.”  Messrs. Yager, Karst, 
and Griffel all testified to that effect.

Respondent emphasizes the uncertainty and lack of guid-
ance to support the proposition that RSM was negligent in 
providing its advice and YA Global was negligent in relying 
on it.  Respondent relies on Mr. Angelo’s characterization of 
the advice Yorkville and YA Global received.

If YA Global’s advisers were as bullish as Mr. Angelo de-
scribed, the advisers might well have been negligent.  And if 
YA Global knew, or had reason to know, of the lack of guid-
ance in the area, the partnership might well have been negli-
gent in relying on that overly bullish advice.  Given Mr. Ange-
lo’s apparent tendency toward hyperbole, however, we judge it 
more likely that he overstated the degree of confidence in the 
advice that YA Global received.

As noted supra Part II.B, the line separating business ac-
tivities from the management of investments is not always 
clear.  And no prior authority of which we are aware applies 
that distinction to a hedge fund conducting activities simi-
lar to those of YA Global.  Were we, therefore, to accept that 
YA Global’s cases are ones of first impression, it might follow 
that, had the partnership not sought and received advice from 
tax advisers but instead done its best, on its own, to deter-
mine its filing and withholding tax obligations, its failure to 
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file withholding tax returns and pay withholding tax might 
have been excusable on the basis of reasonable cause.  But it 
does not follow that we should treat YA Global as being in the 
same position when, having sought and received such advice, 
it then came to believe that its adviser had been negligent in 
providing that advice.  Having taken the step of consulting 
advisers, the partnership could not unring that bell.

Petitioners would have us accept that a taxpayer, upon 
learning of possible negligence by an adviser who addressed 
an uncertain area of law, could simply shrug off the discovery 
on the theory that the taxpayer had no need of the adviser’s 
advice to begin with.  That level of indifference would not 
demonstrate ordinary business care and prudence.  A prudent 
taxpayer in that circumstance would conduct further inquiry.  
If, for example, the adviser had overlooked potentially rele-
vant facts or authorities, the taxpayer could ask the adviser 
whether consideration of those facts or authorities would 
change its view.  The record, however, provides no indication 
that YA Global had further discussions with RSM after learn-
ing of whatever grounds led it to file its negligence and mal-
practice claim against the accountants.

Therefore, we conclude that petitioners have not established 
that YA Global’s failures to file Forms 8804 and pay section 
1446 withholding tax were “due to reasonable cause and not 
due to willful neglect.”  § 6651(a)(1) and (2).  The record does 
not establish that SRZ provided YA Global with reliable ad-
vice that the partnership was not engaged in a U.S. trade 
or business.  By contrast, we accept that RSM did provide 
YA Global with advice to that effect.  But we cannot ignore 
the implications of the negligence and malpractice claim that 
YA Global filed against RSM in May 2015.  Its filing of that 
claim indicates that, at some point, YA Global came to be-
lieve that RSM had been negligent in providing the advice 
on which it purported to have relied.  And petitioners have 
not established that that point did not arrive until after the 
omissions for which respondent has asserted additions to tax 
under section 6651(a)(1) and (2).  Just as YA Global has not 
demonstrated reasonable reliance on RSM’s explicit advice, it 
has not demonstrated reasonable reliance on the advice im-
plicit in the firm’s failure to prepare Forms 8804.  And the 
degree of uncertainty in the relevant area of law is not, under 
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the circumstances, sufficient by itself to provide YA Global 
with a reasonable cause defense.  A taxpayer might exercise 
ordinary business care and prudence in making its best ef-
fort, on its own, to interpret an uncertain area of law.  It does 
not follow, however, that a taxpayer also exercises ordinary 
business care and prudence when it takes the additional step 
of consulting an adviser and then disregards evidence of the 
adviser’s negligence.

Decisions will be entered for respondent for the taxable years 
2006 and 2007 and under Rule 155 for the taxable year 2008; 
additional issues for the taxable year 2009 will be addressed 
in a subsequent opinion.

f

soroBan capital partners lp, soroBan capital partners 
gp llc, tax Matters partner, petitioner

v. coMMissioner oF internal 
revenue, respondent

Docket Nos. 16217-22, 16218-22.  Filed November 28, 2023.

PS, a limited partnership subject to the TEFRA audit and liti-
gation procedures, made guaranteed payments and distributed 
ordinary income to its limited partners. It excluded distribu-
tions of ordinary income to its limited partners from its compu-
tation of net earnings from self-employment. R determined that 
the distributions of ordinary income should have been included 
in PS’s computation of net earnings from self-employment.  P, 
the tax matters partner of PS, filed a Motion for Summary 
Judgment asking the Court to hold that a limited partner’s 
distributive share of partnership income is excluded from net 
earnings from self-employment. The parties cross-moved as to 
whether we have jurisdiction in these partnership-level pro-
ceedings to inquire into the functions and roles of PS’s limited 
partners.  Held: I.R.C. § 1402(a)(13) contains a limited partner 
exception that excludes from net earnings from self-employ-
ment “the distributive share of any item of income or loss of 
a limited partner, as such.”  Held, further, the limited part-
ner exception of I.R.C. § 1402(a)(13) does not apply to a part-
ner who is limited in name only.  Held, further, determining 
whether a partner is a limited partner in name only requires 
an inquiry into the functions and roles of the limited partner.  
Held, further, because net earnings from self-employment is 
a partnership item, an inquiry into the functions and roles of 
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a limited partner is a factual determination that underlies a 
partnership item that is properly determined in a TEFRA pro-
ceeding. Treas. Reg. § 301.6231(a)(3)-1(b).  Held, further, P ’s 
Motion for Summary Judgment will be denied; R’s Motion for 
Partial Summary Judgment will be granted.

Elizabeth J. Smith, Kathleen S. Gregor, Caitlyn M. Leonard, 
and Armando Gomez, for petitioner.

Emerald G. Smith, Naseem Jehan Khan, Michael E. 
Washburn, and Jonathan E. Cornwell, for respondent.

OPINION

Buch, Judge: Soroban Capital Partners LP (Soroban) is a 
limited partnership composed of a general partner and lim-
ited partners. For 2016 and 2017 (years in issue), Soroban 
was subject to the TEFRA1 unified audit and litigation pro-
cedures of sections 6221–62342 as then in effect. On its re-
turns for the years in issue, it reported as net earnings from 
self-employment its guaranteed payments to its limited part-
ners plus the general partner’s share of ordinary business 
income. The Commissioner adjusted Soroban’s net earnings 
from self-employment by increasing it to include the shares 
of ordinary business income allocated to the limited partners, 
taking the position that they were limited partners in name 
only. 

Pending before the Court are two Motions in each of 
these cases. The first is Soroban Capital Partners GP LLC’s 
(petitioner) Motion for Summary Judgment in which peti-
tioner asks the Court to conclude that the ordinary business 
income that is allocated to Soroban’s limited partners is ex-
cluded from its net earnings from self-employment merely by 
virtue of the partners’ being labeled limited partners. That 

1  Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA), Pub. L. No. 
97-248, §§ 401–407, 96 Stat. 324, 648–71. The TEFRA procedures were 
repealed and apply only to tax years beginning before January 1, 2018. Bi-
partisan Budget Act of 2015, Pub. L. No. 114-74, § 1101(a), (g), 129 Stat. 584, 
625, 638. Neither party disputes that these cases are TEFRA proceedings.

2  Unless otherwise indicated, statutory references are to the Internal Rev-
enue Code, Title 26 U.S.C. (Code), in effect at all relevant times, regulation 
references are to the Code of Federal Regulations, Title 26 (Treas. Reg.), in 
effect at all relevant times, and Rule references are to the Tax Court Rules 
of Practice and Procedure. All monetary amounts are shown in U.S. dollars 
and rounded to the nearest dollar.
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Motion asks in the alternative that we hold that an inquiry 
into the functional roles of Soroban’s limited partners can-
not be determined in these partnership-level proceedings. 
The second motion is the Commissioner’s Motion for Partial 
Summary Judgment, in which he asks us to conclude that an 
inquiry into the functional roles of Soroban’s limited partners 
is a partnership item that can be determined in these part-
nership-level proceedings.

Partnerships are required to include in their calcula-
tion of net earnings from self-employment the distributive 
shares of their partners’ income. But section 1402(a)(13) ex-
cludes from this computation a limited partner’s distributive 
share of income (limited partner exception). Congress intended 
for this limited partner exception to apply to earnings of an 
investment nature. To determine whether earnings allocated 
to limited partners are of an investment nature necessarily 
requires an inquiry into the functions and roles of the limited 
partners.

Because the partnership is required to calculate net earn-
ings from self-employment at the partnership level, any 
adjustment to this calculation must be made in a partner-
ship-level proceeding. Our jurisdiction to make determina-
tions in a partnership-level proceeding depends on whether 
the item to be determined is a partnership item. A partner-
ship item is any item required to be taken into account by a 
partnership under subtitle A that is more appropriately de-
termined at the partnership level plus any legal or factual 
determination underlying such an item. Subtitle A requires 
partnerships to determine and report the net earnings from 
self-employment. Therefore, we have jurisdiction to determine 
whether Soroban’s shares of ordinary business income allo-
cated to its limited partners are excluded from net earnings 
from self-employment in these partnership-level proceedings.

Background

The facts described below are derived from the parties’ 
Motions and pleadings in the record of these cases. Rule 
121(b).3 They are stated solely for purposes of deciding the 

3  The Court’s Rules were amended effective March 20, 2023, after the 
pending Motions were filed. For purposes of these Motions, we apply 
the Rules as in effect at the time the Motions were filed.
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pending Motions and are not findings of fact for these cases. 
See Sundstrand Corp. v. Commissioner, 98 T.C. 518, 520 (1992), 
aff ’d, 17 F.3d 965 (7th Cir. 1994). 

Soroban is an investment firm that is organized as a 
Delaware limited partnership. It was originally formed as a 
limited liability company (LLC), but converted to a limited 
partnership pursuant to Delaware law on January 1, 2015. 
Soroban is classified as a partnership for federal income tax 
purposes.

I. Soroban’s Limited Partnership Agreement

Soroban’s Limited Partnership Agreement sets forth the 
terms of the partnership. It states that Soroban has six part-
ners in total, which includes one general partner and five lim-
ited partners. Petitioner is the general partner and tax matters 
partner. The limited partners are Eric Mandelblatt, Gaurav Ka-
padia, Scott Friedman, EWM1 LLC, and GKK LLC. However, 
because both EWM1 and GKK are single-member LLCs wholly 
owned by Mr. Mandelblatt and Mr. Kapadia, respectively, they 
are disregarded for federal income tax purposes.4 Therefore, 
for federal income tax purposes, Soroban has only three lim-
ited partners (Mr. Mandelblatt, Mr. Kapadia, and Mr. Fried-
man).

The Limited Partnership Agreement provides the roles and 
responsibilities of Soroban’s partners. It lists the general part-
ner and its role and authority over the business affairs of the 
partnership; the limited partners and their roles and interests 
in the partnership; how the profits and losses are to be allo-
cated; the terms surrounding capital contributions; the voting 
classes; and the compensation provided to the limited partners 
in exchange for their services. Mr. Mandelblatt, Mr. Kapadia, 
and Mr. Friedman received guaranteed payments in exchange 
for providing services to Soroban.

II. 2016 and 2017 Tax Returns

Soroban filed Forms 1065, U.S. Return of Partnership 
Income, for the years in issue. On those returns Soroban iden-
tified petitioner as the general partner and Mr. Mandelblatt, 

4  Single member entities are disregarded as entities separate from their 
owners. Treas. Reg. §§ 301.7701-1(a)(4), 301.7701-3(f )(2). 
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Mr. Kapadia, and Mr. Friedman as limited partners. It reported 
total net earnings from self-employment of $2,035,395 and 
$1,901,131 for 2016 and 2017, respectively. These totals repre-
sented the guaranteed payments received by Mr. Mandelblatt, 
Mr. Kapadia, and Mr. Friedman for their services to the part-
nership, and petitioner’s share of Soroban’s ordinary busi-
ness income. However, Soroban excluded Mr. Mandelblatt’s, 
Mr. Kapadia’s, and Mr. Friedman’s shares of Soroban’s ordi-
nary business income in its computation of net earnings from 
self-employment. 

On April 25, 2022, the Commissioner issued Notices of Final 
Partnership Administrative Adjustment for the years in issue, 
increasing Soroban’s net earnings from self-employment and 
gross nonfarm income. Petitioner, as tax matters partner, filed 
a timely Petition challenging the Commissioner’s determina-
tions.

Petitioner filed a Motion for Summary Judgment, asking the 
Court to find as a matter of law (1) that section 1402(a)(13) ex-
cludes Mr. Mandelblatt’s, Mr. Kapadia’s, and Mr. Friedman’s 
shares of Soroban’s ordinary business income from net earn-
ings from self-employment and thus excludes those earn-
ings from self-employment tax; or in the alternative, (2) that 
any inquiry into a limited partner’s role at Soroban does 
not concern a partnership item and cannot be resolved in a 
TEFRA partnership-level proceeding. The Commissioner filed 
a Motion for Partial Summary Judgment asking the Court to 
find as a matter of law that an inquiry into a limited partner’s 
role at Soroban does concern a partnership item and can be 
resolved in these proceedings.

Discussion

These cases present the question of whether Soroban’s net 
earnings from self-employment should include its limited 
partners’ distributive shares of ordinary business income. But 
resolving this question requires us to address two prelimi-
nary issues. First, we must determine the scope of the limited 
partner exception of section 1402(a)(13), which excludes from 
net earnings from self-employment the distributive share of 
“a limited partner, as such.” If we conclude that this limited 
partner exception requires an inquiry into a limited partner’s 
role in the partnership, we must determine whether we have 
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jurisdiction to make that inquiry in these partnership-level 
proceedings.

I. Summary Judgment Standard

We may grant summary judgment when there is no gen-
uine dispute as to any material fact and a decision may be 
rendered as a matter of law. Rule 121(b); Sundstrand Corp., 
98 T.C. at 520. The moving party bears the burden of show-
ing that there is no genuine dispute as to any material fact. 
Sundstrand Corp., 98 T.C. at 520. When a motion for sum-
mary judgment is properly made and supported, an opposing 
party may not rest on mere allegations or denials. Rule 121(d). 
Rather, the party’s response, by affidavits or declarations, or 
as otherwise provided in Rule 121, must set forth specific 
facts showing there is a genuine factual dispute for trial. Rule 
121(d). In deciding whether to grant summary judgment, we 
view the facts and make inferences in the light most favorable 
to the nonmoving party. Sundstrand Corp., 98 T.C. at 520.

II. Self-Employment Tax

Section 1401(a) imposes a tax on the self-employment 
income of individuals. See also Treas. Reg. § 1.1401-1(a). 
Self-employment income is defined as “the net earnings 
from self-employment derived by an individual . . . during any 
taxable year.” I.R.C. § 1402(b); Howell v. Commissioner, T.C. 
Memo. 2012-303, at *9. Section 1402(a) in turn defines net 
earnings from self-employment as

the gross income derived by an individual from any trade or business 
carried on by such individual, less the deductions allowed by this subtitle 
which are attributable to such trade or business, plus his distributive 
share (whether or not distributed) of income or loss described in section 
702(a)(8) from any trade or business carried on by a partnership of which 
he is a member.

Partnerships are required to determine and report its “part-
ners’ distributive shares of income, gains, deductions, and 
credit.” Kaplan v. United States, 133 F.3d 469, 471 (7th Cir. 
1998); I.R.C. § 6031; see also Weiner v. United States, 389 F.3d 
152, 154 (5th Cir. 2004). And under section 702(a)(8), each 
partner is required to separately take into account their dis-
tributive share of the partnership’s “taxable income or loss, 
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exclusive of items requiring separate computation under other 
paragraphs of [section 702(a)].” Taken together, these Code 
sections require partners to include their distributive shares 
of partnership income in net earnings from self-employment. 
I.R.C. §§ 1402(a), 702(a)(8); Renkemeyer, Campbell & Weaver, 
LLP v. Commissioner, 136 T.C. 137, 146 (2011).

But there are exceptions to this rule. Specifically, section 
1402(a)(13) contains a limited partner exception that excludes 
from net earnings from self-employment 

the distributive share of any item of income or loss of a limited partner, 
as such, other than guaranteed payments described in section 707(c) to 
that partner for services actually rendered to or on behalf of the partner-
ship to the extent that those payments are established to be in the nature 
of remuneration for those services. 

Soroban included the guaranteed payments distributed to 
Mr. Mandelblatt, Mr. Kapadia, and Mr. Friedman in its net 
earnings from self-employment, but it failed to include their 
distributive shares of ordinary business income. Disagreeing 
with this computation, the Commissioner adjusted Soroban’s 
net earnings from self-employment by the amount of the dis-
tributive shares allocated to Mr. Mandelblatt, Mr. Kapadia, 
and Mr. Friedman. We must determine whether Mr. Mandel-
blatt, Mr. Kapadia, and Mr. Friedman are “limited partners, as 
such” as that phrase is used in section 1402(a)(13), and thus 
whether Soroban properly excluded their shares of ordinary 
business income from its net earnings from self-employment.

A. Limited Partner, As Such

Section 1402(a)(13) does not define the phrase “limited part-
ner, as such.” However, legislative history and caselaw provide 
us with insight on Congress’s intended meaning. The limited 
partner exception under section 1402(a)(13) was enacted in 
19775 to “exclude from social security coverage, the distrib-
utive share of income or loss received by a limited partner 
from the trade or business of a limited partnership.” 6 Social 

5  This law was originally enacted as section 1402(a)(12). See Social Secu-
rity Amendments of 1977, Pub. L. No. 95-216, § 313(b), 91 Stat. 1509, 1536. 

6  Congress enacted this provision out of concern for the use of limited 
partnership investments to obtain Social Security benefits. Before its enact-
ment, business organizations could solicit investments in limited partner-
ships as a means for investors to become insured for Social Security bene-
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Security Amendments of 1977, § 313(b), 91 Stat. at 1536; H.R. 
Rep. No. 95-702, pt. 1, at 11, as reprinted in 1977 U.S.C.C.A.N. 
at 4168. Essentially, it was enacted to exclude earnings that 
are of an investment nature. H.R. Rep. No. 95-702, pt. 1, at 
11, as reprinted in 1977 U.S.C.C.A.N. at 4168.

In 1997 Treasury issued a proposed regulation seeking to 
define the scope of the limited partner exception. See Prop. 
Treas. Reg. § 1.1402(a)-2, 62 Fed. Reg. 1702 (Jan. 13, 1997). 
The proposed regulation provided that an individual would 
not be treated as a limited partner if the individual had per-
sonal liability for partnership debts, had authority to contract 
on behalf of the partnership, or participated in the partner-
ship’s trade or business for more than 500 hours during the 
partnership’s taxable year. Id. para. (h)(2), 62 Fed. Reg. at 
1704.

This proposal received much criticism. That criticism led 
Congress to issue a moratorium prohibiting Treasury from 
issuing any temporary or final regulation with respect to the 
definition of a limited partner under section 1402(a)(13) until 
July 1, 1998. Taxpayer Relief Act of 1997, Pub. L. No. 105-34, 
§ 935, 111 Stat. 788, 882. Congress’s reasoning behind the 
moratorium was that “the Senate [was] concerned that the 
proposed change in the treatment of individuals who are lim-
ited partners under applicable State law exceeds the regula-
tory authority of the Treasury Department and would effec-
tively change the law administratively without congressional 
action.” Revenue Reconciliation Act of 1997, H.R. 2014, 105th 
Cong., 143 Cong. Rec. S6694, S6774, S6819 (1997).7

Since the moratorium, Congress has briefly discussed the 
definition of limited partner but has not defined it. See, e.g., 
Staff of J. Comm. on Tax’n, 110th Cong., Present Law and 
Analysis Relating to Tax Treatment of Partnership Carried 
Interests and Related Issues, Part I, JCX-62-07, at 35 n.64 

fits. In these situations investors in the limited partnership would perform 
no services for the partnership and receive Social Security coverage based 
on investment income. See H.R. Rep. No. 95-702, pt. 1, at 40–41 (1977), as 
reprinted in 1977 U.S.C.C.A.N. 4155, 4197–98.

7  The Sense of the Senate Resolution also noted that entities like LLCs 
and limited liability partnerships (LLPs) were not widely used at the time 
the limited partner exception was enacted, and it recognized that the pro-
posed regulation attempted to address owners of those entities. H.R. 2014, 
105th Cong., 143 Cong. Rec. S6694, S6774, S6819. 
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(J. Comm. Print 2007) (“[L]imited partner status is deter-
mined under State law. Issues have arisen under present law 
as to the proper [self-employment] tax treatment of individ-
uals who may be limited partners under State law but who 
participate in the management and operation of the partner-
ship.”).8 Furthermore, Treasury has yet to issue any final or 
temporary regulation defining “limited partner” under section 
1402(a)(13).

In 2011 we were called upon to determine the scope of the 
limited partner exception. We applied statutory construction 
principles to determine whether partners in an LLP should 
be considered limited partners under section 1402(a)(13). See 
Renkemeyer, 136 T.C. 137. In Renkemeyer, 136 T.C. at 150, 
we analyzed the legislative history of section 1402(a)(13) and 
concluded that its intent “was to ensure that individuals who 
merely invested in a partnership and who were not actively 
participating in the partnership’s business operations . . . 
would not receive credits towards Social Security coverage.” 
We further found that “[t]he legislative history . . . does not 
support a holding that Congress contemplated excluding part-
ners who performed services for a partnership in their capac-
ity as partners (i.e., acting in the manner of self-employed per-
sons), from liability for self-employment taxes.” Renkemeyer, 
136 T.C. at 150. Lastly, we held that the partners in that case 
were not limited partners for purposes of section 1402(a)(13) 
because their “distributive shares arose from legal services 
. . . performed on behalf of the law firm” and not “as a return 
on the partners’ investments.” Renkemeyer, 136 T.C. at 150.

In Renkemeyer we specifically applied a functional analysis 
test to determine whether the limited partner exception ap-
plied. But that case specifically dealt with an LLP and not a 
limited partnership as present here. While there have been sub-

8  Joint Committee on Taxation reports are not considered legislative his-
tory and carry persuasive weight similar to law review articles. See Gregory 
v. Commissioner, 149 T.C. 43, 55 (2017) (noting that the Joint Committee on 
Taxation’s commentary on tax laws after Congress enacts them does “not 
inform the decisions of the members of Congress who vot[e] in favor of the 
[law]” and “[t]he Supreme Court has told us such ‘[p]ost-enactment legis-
lative history . . . is not a legitimate tool of statutory interpretation,’ ” but 
instead is as persuasive as law review articles (alterations in original) (first 
quoting United States v. Woods, 571 U.S. 31, 48 (2013); and then quoting 
Bruesewitz v. Wyeth LLC, 562 U.S. 223, 242 (2011))). 
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sequent opinions applying Renkemeyer to determine whether 
taxpayers in passthrough entities are limited partners under 
section 1402(a)(13), we have not addressed whether a lim-
ited partner in a state law limited partnership must satisfy a 
functional analysis test to be entitled to the limited partner 
exception.9 See, e.g., Castigliola v. Commissioner, T.C. Memo. 
2017-62, at *7–14 (finding professional LLC members not lim-
ited partners for purposes of section 1402(a)(13)).

B. Parties’ Arguments

Petitioner contends that Mr. Mandelblatt, Mr. Kapadia, and 
Mr. Friedman are state law limited partners and therefore 
their distributive shares of income are excluded from net 
earnings from self-employment under section 1402(a)(13). Pe-
titioner argues that because Soroban is a state law limited 
partnership and its Limited Partnership Agreement identified 
Mr. Mandelblatt, Mr. Kapadia, and Mr. Friedman as limited 
partners, section 1402(a)(13) is satisfied.

The Commissioner disagrees, arguing that the distributive 
shares of income of limited partners in state law limited part-
nerships are not automatically exempt from self-employment 
income. He asserts that the Court must apply a functional 
analysis test, similar to the test outlined in Renkemeyer and 
subsequent cases, to determine whether individuals are lim-
ited partners pursuant to section 1402(a)(13).

We agree with the Commissioner. A functional analysis 
test should be applied when determining whether the lim-
ited partner exception under section 1402(a)(13) applies 
to limited partners in state law limited partnerships.

C.  Whether Soroban’s Partners are Limited Partners for  
Purposes of Section 1402(a)(13)

Section 1402(a)(13) excludes from net earnings from 
self-employment “the distributive share of any item of income 
or loss of a limited partner, as such.” (Emphasis added.) Nei-
ther section 1402(a)(13) nor applicable regulations define the 

9  In Joseph v. Commissioner, T.C. Memo. 2020-65, at *60 n.9, we declined 
to answer whether a de jure limited partner must satisfy Renkemeyer’s 
functional analysis test to be entitled to the limited partner exclusion. 
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phrase “limited partner, as such.” Therefore, we use principles 
of statutory construction to ascertain Congress’s intent.

For statutory interpretation, we begin with the text of the 
statute. See Ross v. Blake, 578 U.S. 632, 638 (2016). It is a 
well-established rule of construction that if a statute does not 
define a term, the term is to be given its ordinary meaning at 
the time of enactment. Perrin v. United States, 444 U.S. 37, 42 
(1979); Gates v. Commissioner, 135 T.C. 1, 6 (2010). And the 
canon against surplusage helps us determine that meaning. 

Under the canon against surplusage, we give effect to every 
clause and word of a statute. United States v. Menasche, 348 
U.S. 528, 538–39 (1955). “When construing a statute, the 
Court must interpret it ‘so as to avoid rendering any part of 
the statute meaningless surplusage.’ ” Growmark, Inc. & Subs. 
v. Commissioner, 160 T.C. 475, 486 (2023) (citing 15 W. 17th 
St. LLC v. Commissioner, 147 T.C. 557, 586 (2016)); see also 
Tucker v. Commissioner, 135 T.C. 114, 154 (2010) (“[W]e de-
cline to read words out of the statute; rather, we attempt to 
give meaning to every word that Congress enacted . . . .”), 
aff ’d, 676 F.3d 1129 (D.C. Cir. 2012).

Turning to the statute in question, we find that the limited 
partner exception does not apply to a partner who is limited in 
name only. If Congress had intended that limited partners 
be automatically excluded, it could have simply said “limited 
partner.” By adding “as such,” Congress made clear that the 
limited partner exception applies only to a limited partner 
who is functioning as a limited partner. 

Petitioner’s reliance on legislative history to overcome the 
plain meaning of the statute is unavailing. To the extent leg-
islative history might be used to shed light on the meaning 
of the phrase “limited partner, as such,” it confirms our con-
clusion. Congress enacted section 1402(a)(13) to exclude earn-
ings from a mere investment. It intended for the phrase “lim-
ited partners, as such” used in section 1402(a)(13) to refer to 
passive investors.

Petitioner points to H.R. Rep. No. 95-702, pt. 1, at 11, as 
reprinted in 1977 U.S.C.C.A.N. at 4168, as support, noting that 
it states that section 1402(a)(13) was intended “to exclude for 
coverage purposes certain earnings which are basically of an 
investment nature.” But Congress’s express text makes clear 
that it was looking to the nature of the earnings. Congress 
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intended section 1402(a)(13) to apply to partners that are pas-
sive investors.

Next petitioner cites the Sense of the Senate Resolution 
for support. Through that resolution, the Senate expressed 
its view that Treasury’s attempt to define limited partner ex-
ceeded its authority. But Treasury’s proposed regulation had 
several criteria that might have led to a limited partner’s 
earnings’ being subject to self-employment tax, even if the 
person was a passive investor. One such example is merely 
being personally liable for partnership debts. Prop. Treas. Reg. 
§ 1.1402(a)-2(h)(2)(i), 62 Fed. Reg. at 1704. The Senate’s con-
cern was “that an individual meeting any one of these three 
criteria will be treated as a general partner.” H.R. 2014, 105th 
Cong., 143 Cong. Rec. S6694, S6774, S6819. The Senate’s con-
cern about the criteria set forth in Treasury’s proposed regu-
lation does not override the plain text of the statute.

Lastly, petitioner relies on a Joint Committee on Taxation 
report that states: “A special rule applies for limited part-
ners of a partnership.” Staff of J. Comm. on Tax’n, 110th 
Cong., Present Law and Analysis Relating to Tax Treatment 
of Partnership Carried Interests and Related Issues, Part I, 
JCX-62-07, at 35. In a footnote from that sentence, that re-
port explains that “limited partner status is determined un-
der State law.” Id. at 35 n.64. We find this unpersuasive. The 
report addresses only the meaning of the words “limited part-
ner” and not the phrase “limited partner, as such.” It is those 
latter words that narrow the scope of the limited partner ex-
ception, which the Joint Committee Report does not address. 
To the extent one might read the Joint Committee on Tax-
ation Report more broadly, it does not constitute legislative 
history and carries no more weight than a law review article. 
Gregory, 149 T.C. at 55. 

Petitioner puts forth myriad other arguments to support its 
definition of limited partner, but none is persuasive. Petitioner 
cites section 469 and compares its rules and regulations with 
section 1402(a)(13), but we do not find the sections analogous. 
Petitioner cites dicta out of context.10 Lastly, petitioner points 
to the 2016 Instructions for Form 1065 at 2 and 2017 Instruc-

10  For example, petitioner cites Duffy as a case that “recognizes that sec-
tion 1402(a)(13)’s exception applies to limited partners in a limited part-
nership.” But Duffy merely recites the rule of section 1402(a)(13). It makes 
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tions for Form 1065 at 3 as support for its definition. The 
instructions state: “A limited partner is a partner in a part-
nership formed under a state limited partnership law, whose 
personal liability for partnership debts is limited to the amount 
of money or other property that the partner contributed or is 
required to contribute to the partnership.” But this definition 
is provided as part of the “General Instructions” and “Defini-
tions.” This is not, and does not purport to be, a definition for 
purposes of self-employment tax. In discussion of self-employ-
ment tax, the instructions state: “Generally, a limited part-
ner’s share of partnership income (loss) isn’t included in net 
earnings (loss) from self-employment.” 2016 Instructions for 
Form 1065 at 34; 2017 Instructions for Form 1065 at 36. Use 
of the qualifier “generally” makes clear that it is not always 
true that a limited partner’s share of partnership income is 
excluded from net earnings from self-employment.

III. Partnership Items

Having concluded that we must examine the functions and 
roles of the limited partners in the partnership to determine 
whether their shares of earnings are excluded from net earn-
ings from self-employment, we must address whether that 
examination must happen in these partnership-level proceed-
ings or await a partner-level proceeding. 

A. Jurisdiction

Like other federal courts, the Tax Court is a court of limited 
jurisdiction and can exercise its jurisdiction only to the extent 
provided by Congress. I.R.C. § 7442. Furthermore, like other 
courts, we always have jurisdiction to determine whether we 
have jurisdiction. See Meserve Drilling Partners, Reg’l Res., 
Inc. v. Commissioner, T.C. Memo. 1996-72, 71 T.C.M. (CCH) 
2146, 2147, aff ’d, 152 F.3d 1181 (9th Cir. 1998). The Tax Court 
has jurisdiction over a TEFRA partnership-level proceeding 
when the tax matters partner or another eligible partner 
timely petitions the Court for a readjustment of partnership 
items. I.R.C. § 6226(a) and (b). And in such a proceeding, we 
generally have jurisdiction to redetermine partnership items. 

no determination as to the meaning of “limited partner, as such.” Duffy v. 
Commissioner, T.C. Memo. 2020-108, at *50 n.16. 
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I.R.C. § 6226(f ). Whether we may inquire into the substance 
of Mr. Mandelblatt’s, Mr. Kapadia’s, and Mr. Friedman’s roles 
and activities at Soroban for the purpose of determining 
whether the limited partner exception of section 1402(a)(13) 
applies turns on the question of whether this determination 
is a partnership item.

B. The TEFRA Procedures

The unified audit and litigation procedures were enacted as 
part of TEFRA. The TEFRA procedures provide a method for 
making adjustments at the partnership level. Specifically, sec-
tion 6221 provides that “the tax treatment of any partnership 
item (and the applicability of any penalty, addition to tax, or 
additional amount which relates to an adjustment to a part-
nership item) shall be determined at the partnership level.”

The procedures for determining partnership items and 
affected items differ. Partnership items are those items 
that are more properly determined at the partnership level, 
whereas affected items are items that are affected by part-
nership items. I.R.C. § 6231(a)(3), (5). Generally, the Commis-
sioner is precluded from assessing liabilities attributable to 
partnership items until after a partnership-level proceeding. 
I.R.C. § 6225(a); Grigoraci v. Commissioner, T.C. Memo. 2002-
202, 84 T.C.M. (CCH) 186, 189. Adjustments to affected items 
that require a partner-level determination are made in a sep-
arate deficiency proceeding after the conclusion of the part-
nership-level proceeding. I.R.C. § 6230(a); Grigoraci, 84 T.C.M. 
(CCH) at 189; see also N.C.F. Energy Partners v. Commissioner, 
89 T.C. 741, 744–45 (1987) (finding adjustments to affected 
items dependent on factual determinations, other than a com-
putation, are to be made in partner-level proceedings).

Section 6231(a)(3) defines a partnership item as “any item 
required to be taken into account for the partnership’s taxable 
year under any provision of subtitle A to the extent regula-
tions prescribed by the Secretary provide that, for purposes 
of this subtitle, such item is more appropriately determined 
at the partnership level than at the partner level.” Therefore, 
a partnership item is an item (1) that is required to be taken 
into account for the partnership’s taxable year under subti-
tle A, and (2) that regulations provide is more appropriately 
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determined at the partnership level. Treasury Regulation 
§ 301.6231(a)(3)-1 provides a list of these items.

The first issue is easily resolved. Section 1402 is found in 
subtitle A. We have found that subtitle A requires a partner-
ship to separately state “the amount of income that would 
be [net earnings from self-employment] in the hands of the 
ultimate recipients if those recipients were in fact individu-
als.” Olsen-Smith, Ltd. v. Commissioner, T.C. Memo. 2005-174, 
90 T.C.M. (CCH) 64, 66; see I.R.C. §§ 1401 and 1402. More spe-
cifically, a partnership is required to determine the entity sta-
tus of its direct partners and “to report perfunctorily its ordi-
nary income as [net earnings from self-employment] except to 
the extent that the ordinary income was allocated to a direct 
partner that was a limited partner.” Olsen-Smith, 90 T.C.M. 
(CCH) at 66. Therefore, the only issue we must consider is 
whether the disputed issue is an item that the Treasury reg-
ulation provides is an item more appropriately determined at 
the partnership level.

This question is easily resolved. Treasury Regulation 
§ 301.6231(a)(3)-1 identifies items that are partnership items 
because they are more appropriately determined at the part-
nership level. Most relevant to the present inquiry is Trea-
sury Regulation § 301.6231(a)(3)-1(b), which provides:

(b) Factors that affect the determination of partnership items. The term 
“partnership item” includes the accounting practices and the legal and 
factual determinations that underlie the determination of the amount, 
timing, and characterization of items of income, credit, gain, loss, deduc-
tion, etc.

A functional inquiry into the roles and activities of Soroban’s 
individual partners as required by section 1402(a)(13) involves 
factual determinations that are necessary to determine Soro-
ban’s aggregate amount of net earnings from self-employment. 
See, e.g., Gluck v. Commissioner, T.C. Memo. 2020-66, at 
*14–15 (finding whether a partnership owned a building a 
legal and factual determination pursuant to Treasury Regu-
lation § 301.6231(a)(3)-1(b) when that partnership is required 
to report its gross rents as income), aff ’d, No. 21-867, 2022 
WL 802766 (2d Cir. Mar. 17, 2022). Accordingly, the functional 
inquiry into their roles is a partnership item and appropriate 
for these proceedings.
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IV. Conclusion

The Court must apply a functional analysis test to determine 
whether a partner in a state law limited partnership is a “lim-
ited partner, as such” for purposes of section 1402(a)(13). For 
a partnership that is subject to TEFRA, the application of the 
functional analysis test is a partnership item that we have 
jurisdiction to determine in a TEFRA proceeding. Accordingly, 
we will deny petitioner’s Motion for Summary Judgment 
and grant the Commissioner’s Motion for Partial Summary 
Judgment.

To reflect the foregoing,

An appropriate order will be issued.

f
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OPINION

Buch, Judge: This case presents the Court’s first opportu-
nity to apply section 7451(b).1

Background

The Commissioner issued a notice of deficiency to Madiodio 
Sall and Ramatoulaye Fall for 2017 and 2018. The notice of 
deficiency was dated August 25, 2022. Although the notice was 
dated on the 25th, the Commissioner sent it by certified mail 
on August 26, 2022. The 90th day after August 26, 2022, was 
Thursday, November 24, 2022, Thanksgiving Day. The face of 
the notice of deficiency stated that the “Last day to file peti-
tion with US tax court” was Friday, November 25, 2022, the 
day after Thanksgiving. On that day the Court was adminis-
tratively closed. The Court’s electronic filing system was oper-
ational and accessible at all relevant times.

While residing in Colorado, Mr. Sall mailed his Petition to 
the Court on Monday, November 28, 2022. The Court received 
Mr. Sall’s Petition on Thursday, December 1, 2022, and filed 
it that same day. 

The Commissioner filed a Motion to Dismiss for Lack of 
Jurisdiction. In his Motion the Commissioner states that the 
filing deadline was November 25, 2022. He argues that we 
lack jurisdiction over this case because Mr. Sall did not mail 
his Petition until after the filing deadline had passed, and 
thus the Petition was untimely. In his Motion the Commis-
sioner recites that Mr. Sall’s representative (who is not coun-
sel of record) has indicated that Mr. Sall does not object to the 
granting of the Commissioner’s Motion; thus we did not order 
a response from petitioner. 

Discussion

Like other federal courts, the Tax Court is a court of limited 
jurisdiction. Naftel v. Commissioner, 85 T.C. 527, 529 (1985). 
And we may exercise our jurisdiction only to the extent ex-
pressly provided by statute. Breman v. Commissioner, 66 T.C. 
61, 66 (1976). Of course, we have jurisdiction to determine 

1  Unless otherwise indicated, statutory references are to the Internal Rev-
enue Code, Title 26 U.S.C. (I.R.C. or Code), in effect at all relevant times, 
and Rule references are to the Tax Court Rules of Practice and Procedure.



(325) SALL v. COMMISSIONER 327

whether we have jurisdiction over a particular case. Kluger 
v. Commissioner, 83 T.C. 309, 314 (1984). Jurisdiction must 
be affirmatively shown, and the party invoking our juris-
diction has the burden of proving that we have jurisdiction. 
David Dung Le, M.D., Inc. v. Commissioner, 114 T.C. 268, 
270 (2000), aff ’d, 22 F. App’x 837 (9th Cir. 2001). Regardless 
of the parties’ views as to our jurisdiction, it is the Court, not 
the parties, that must determine whether we have jurisdic-
tion. Charlotte’s Off. Boutique, Inc. v. Commissioner, 121 T.C. 
89, 102 (2003) (“Where, as here, the parties agree that we lack 
jurisdiction, that agreement is not dispositive . . . .”), aff ’d, 425 
F.3d 1203 (9th Cir. 2005).

A taxpayer seeking to invoke our jurisdiction in a deficiency 
case generally must file a petition challenging a notice of de-
ficiency within 90 days of the Commissioner’s mailing of the 
notice. I.R.C. § 6213(a). This filing deadline is jurisdictional, 
and equitable tolling does not apply. Hallmark Rsch. Collec-
tive v. Commissioner, 159 T.C. 126, 166–67 (2022).

Several rules may operate to extend the deadline to file 
a petition. For example, if the filing deadline falls on a Sat-
urday, Sunday, or legal holiday, the deadline is extended to 
the next day that is not a Saturday, Sunday, or legal holiday. 
I.R.C. § 7503. If the Commissioner sets forth on a notice of 
deficiency a “[l]ast day to file petition with US tax court” that 
is later than the 90th day, then the due date is extended to 
that later date. I.R.C. § 6213(a).

Using either of these rules, and ignoring any other circum-
stances, Mr. Sall’s deadline for filing a petition would have 
fallen on Friday, November 25, 2022. The 90th day after the 
Commissioner mailed the notice of deficiency was Thanks-
giving Day, a legal holiday. Section 7503 operates to auto-
matically extend the due date to the next day that is not a 
Saturday, Sunday, or legal holiday. In this case the resulting 
deadline would be Friday, November 25, 2022. But we need 
not resort to section 7503, because the face of the notice of 
deficiency listed November 25, 2022, as the last day to peti-
tion the Court. 

There is a further extension if a filing location is inacces-
sible. In 2021 Congress added section 7451(b) to the Code. 
Infrastructure Investment and Jobs Act, Pub. L. No. 117-58, 
§ 80503, 135 Stat. 429, 1336 (2021). This provision extends 
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the deadline for filing a petition if “a filing location is inac-
cessible or otherwise unavailable to the general public on the 
date a petition is due.” I.R.C. § 7451(b)(1). The term “filing 
location” includes the office of the clerk of the Tax Court, 
which is at the Court’s Washington, D.C., courthouse. I.R.C. 
§ 7451(b)(2)(A). Section 7451(b) operates by tolling the period 
within which to file a petition. That period is tolled by “the 
number of days within the period of inaccessibility plus an 
additional 14 days.” I.R.C. § 7451(b)(1).

Because a filing location was inaccessible, Mr. Sall’s Peti-
tion was timely. The Petition was due to be filed on Friday, 
November 25, 2022. The Tax Court building in Washington, 
D.C., which houses the office of the clerk of the Court, was 
closed that day. Thus, a filing location was inaccessible that 
day; the availability of the Court’s electronic filing system is 
immaterial. The period of inaccessibility was one day. Adding 
that one day to the additional 14-day tolling period required 
by section 7451(b)(1) results in extending Mr. Sall’s petition 
deadline by 15 days from the original due date of his Petition. 
This shifts the petition due date to no earlier than December 
10, 2022. Because that day was a Saturday, the petition dead-
line shifted even further, to Monday, December 12, 2022. The 
Court received Mr. Sall’s Petition on December 1, 2022, i.e., 
before that filing deadline. Thus, his Petition was timely.

Conclusion

Mr. Sall’s Petition was due to be filed on a day that the 
filing location was inaccessible, resulting in an extension of 
the filing deadline. Because he filed his Petition before the 
extended deadline, we must deny the Commissioner’s Motion 
to Dismiss for Lack of Jurisdiction.

An appropriate order will be issued.

f


